
 
Fort Myers Beach Special Magistrate Hearing 

 
Town Hall Council Chambers 

2731 Oak Street 
Fort Myers Beach, FL 33931  

Agenda Thursday, September 5, 2024 9:00 AM 
 

ORDER OF BUSINESS 

I. CALL TO ORDER 
II. APPROVAL OF MINUTES 
  A. Special Magistrate Hearings - August 6, 2024 
III. SWEARING IN OF THOSE PROVIDING TESTIMONY 
IV. CONTINUED CASES 
  A. 144 Gulf Island Dr., Andrews, David + Mardina 
  Case Number:  20220371 

Violation:          Work without Permit - Stairs 
Code Section:  LDC Sec. 6-111 - Adoption; amendments  
                          105.1 - Permits required 
Code Officer:   D. Batt 

  B. 1661 Estero Blvd., Key Estero Shops, LLC 
  Case Number:  20240249 

Violation:           Operation of a shared parking lot to the public for a fee  
                          per vehicle space without first obtaining the required  
                          Use Permit.  
Code Section:  LDC Sec. 34-3203 - Illegal buildings, uses and lots. 
Code Officer:   D. Batt 

  C. 5740 Lauder St., McCarthy, Wendy L. + Unknown Heirs of McCarthy, Janet 
  Case Number:  20240316 

Violation:           Failure to maintain a property in safe condition or 
demolition 
Code Section:  LDC Sec. 6-111 - Adoption; amendments  
                          103.5 Unsafe buildings or systems 
Code Officer:   D. Batt 
Case closed.  Matter transferred to Building Official's for further 
consideration under the Unsafe Building Code.  
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Special Magistrate Hearing Thursday, September 5, 2024 9:00 AM 
 

2 | P a g e  
 

NOTE: THIS MEETING IS STREAMED LIVE ON YOUTUBE. 

IF A PERSON DECIDES TO APPEAL A DECISION MADE BY THE SPECIAL 
MAGISTRATE IN ANY MATTER CONSIDERED AT THIS HEARING, SUCH 
PERSONS MAY NEED TO ENSURE THAT A VERBATIM RECORD OF THE 
PROCEEDING IS MADE, TO INCLUDE THE TESTIMONY AND EVIDENCE UPON 
WHICH ANY SUCH APPEAL IS TO BE BASED. 

 

For special accommodation, please notify the Town Clerk’s Office at least 
72 hours in advance. (239) 765-0202  

 
 
In accordance with the Americans with Disabilities Act (ADA), persons needing a 
special accommodation to participate in the Board’s proceedings should contact the 
Town Clerk’s Office not later than three days prior to the proceedings.  
 

Page 2 of 328



SPECIAL MAGISTRATE 20240806  Page 1 of 3 
 

MINUTES 
FORT MYERS BEACH 

Special Magistrate Hearings
Town Hall Council Chambers

2731 Oak Street
Fort Myers Beach, FL  33931 

 Tuesday, August 6, 2024

 Special Magistrate Monica Schmucker presiding.

I. CALL TO ORDER

Special Magistrate Schumucker called the meeting to order.

II. APPROVAL OF MINUTES February 2, 2024

Special Magistrate Schumucker approved the minutes of February 2, 2024.

III. NEW CASES TO BE HEARD

Special Magistrate Schmucker swore in the individuals who were present and intended to provide 
testimony in the noticed cases. 
 
144 Gulf Island Dr., Andrews, David & Mardina 
Case Number:  20220371 
Subject:            Work without Permit - Stairs 
Code Section:  LDC Sec. 6-111 - Adoption; amendments 105.1 - Permits required 
Code Officer:   D. Batt 
Officer Batt stated that the property owner requested a continuance to September 4, 2024, because 
they were out of the country.  The Town agreed with the property owner’s request.  Special 
Magistrate Schmucker granted the continuance.

5740 Lauder St., McCarthy, Wendy L. + Unknown Heirs of McCarthy, Janet 
Case Number:  20240316 
Subject:             Maintaining of a property in need of repair and/or demolition 
Code Section:  LDC Sec. 6-111 - Adoption; amendments 103.5 Unsafe buildings or systems 
Code Officer:   D. Batt 
Officer Batt indicated that the property owner requested a continuance to September 4, 2024 and 
the Town agreed with the request.  The Town stated that the case would be reviewed to determine 
if it was appropriate to transfer the case to the Building Official for a determination if the building 
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should be demolished. Copies of emails were submitted for the record.  Special Magistrate 
Schmucker granted the continuance.

1661 Estero Blvd., Key Estero Shops, LLC 
Case Number:  20240249 
Subject:          Operation of a shared parking lot to the public for a fee per vehicle space

without first obtaining the required Use Permit.  
Code Section:   LDC Sec. 34-3203 - Illegal buildings, uses and lots.

Officer Batt presented the case on behalf of the Town.  She requested that all documents that 
were in the agenda materials be submitted into evidence in the case.  The Special Magistrate 
so ordered.  Officer Batt testified that on March 18, 2024, she observed the operation of a 
shared parking lot on property owned by Key Estero Shops by charging a fee per vehicle 
without obtaining the required use permit on the property.  Officer Batt took photos of the 
violation. Copies of her photos are included in Exhibit B. Officer Batt described her 
observation of the violation as reflected in the photos
.
A notice of violation was sent to the property owner and registered agent by certified mail 
and posted at the property on March 21, 2024.  Copies of the notices were included in Exhibit 
C.  Key Estero Stops, LLC was given 30 days to comply on or before April 27, 2024.

Officer Batt inspected the property three times (inaudible) since she issued the Notice of 
Violation. She testified that this is a repeat violation of a violation in 2019.  The fine in the 
2019 case was became a lien on September 2, 2020 (See Exhibit F) and thereafter went into 
foreclosure.  She described the exhibit's contents, which included a notice of violation from 
July 20, 2024.  (The audio is not working.)  The foreclosure case resulted in a settlement of 
approximately $188,000 dollars.

Based on the evidence presented, the Town requested that an order be issued finding a repeat 
violation and the imposition of a fine of $250 for administrative costs a fine not to exceed 
$500.00 per day until the property owner came into compliance.  As of the day of the hearing, 
141 days have lapsed for a total fine of $70,500.00.  To become in compliant, the property 
owner had to cease activity or obtain the appropriate permit to allow operation of a shared 
parking lot.  Jason Smalley, a senior planner with the Town, testified later in the hearing that 
the appropriate permit was a special exception, which would require review by the Local 
Planning Agency and the Town Council. He described the permit process and noted it usually 
took 60-90 days to complete.

Attorney Amy Thibaut from Roetzel & Andress represented the property owner.  She 
reviewed the history of the property with a PowerPoint presentation and made several 
arguments.  She claimed: the property was used for paid parking since 1980 and that this use 
was permitted by right as a legal nonconforming use. Any delay in prosecution of the matter 
was not the fault of the property owner. She questioned whether a special exception 
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requirement could apply retroactively and argued that Florida law requires interpretation of 
zoning ordinances in favor of property owners. She argued that her client’s use was permitted 
by Florida law related to nonconforming uses and asserted equitable estoppel, laches, and 
the violation of Section 715.075 as defenses to the alleged violation. 

Town Attorney Stuparich stated that the town was unaware that the property owner was 
asserting a right to a legal nonconforming use in this case and it was inappropriate to assert 
it now without previously communicating with staff. Attorney Thibaut noted that the 
nonconforming use defense was raised in the 2019 case; however, on appeal that case was 
dismissed on procedural grounds so there was no adjudication of the merits of the claim. 
Town Attorney Stuparich requested time to review the legal issues that were raised by 
Attorney Thibaut. Attorney Thibaut asked the town to consider this a lawful nonconforming 
use that has continued.

Special Magistrate Schmucker stated that if the property owner continued to be in violation, 
fines would accrue from the March violation date. The fact that an application was submitted 
did not prevent the fines from accruing. Town Attorney Stuparich suggested that Attorney 
Thibaut submit a brief that the Town could address her specific defenses. Special Magistrate 
Schmucker agreed.  Special Magistrate Schmucker stated she would give Attorney Thibaut 
10 days to submit a brief and continue the hearing to the September meeting.   

IV. ADMINISTRATIVE AGENDA

Case CE20-0239, 215 Flamingo St., Oceanic Blue Retreats, LLC   
Public Notice for Order of Compliance Issued 
Town Attorney Stuparich spoke but was inaudible.

Signature: ___________________________________ 
 
•    End of document  
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Town of Fort Myers Beach 
 Agenda Item Summary Red Sheet Number:2024-171  
   
Property Address and Owner:  Hearing Date: September 5, 2024 
   
Case Number:  20220371 
Violation:          Work without Permit - Stairs 
Code Section:  LDC Sec. 6-111 - Adoption; amendments  
                          105.1 - Permits required 
Code Officer:   D. Batt 
    
Subject: 
Work without Permit - Stairs 
Code Section: 
LDC Sec. 6-111 - Adoption; amendments, FBC 105.1 - Permits required 
Reference Number: 
20220371 
Strap Number: 
29-46-24-W2-0050D.0070 
Officer: 
D. Batt 

 
 
Narrative: 
Case Number:  20220371 
Violation:          Work without Permit - Stairs 
Code Section:  LDC Sec. 6-111 - Adoption; amendments  
                          105.1 - Permits required 
Code Officer:   D. Batt 
 
Attachments: 
1. Exhibit A- Establishment of Ownership 
2. Exhibit B- Photos of Initial Site Inspection 
3. Exhibit C- Notice of Violation and Service 
4. Exhibit D- Affidavit of Non-Compliance 
5. Exhibit E- Referenced Town of Fort Myers Beach Code of Ordinances 
6. Exhibit F- Notice of Hearing and Service 
7. Exhibit G- Order to Continue 
8. Exhibit H- Affidavit of Compliance 
9. Exhibit I- Notice of Hearing 
 
Town Recommendations: 
The Town requests that an order be issued affording the appropriate relief, including an order to 
correct the above listed violation(s) and/or the imposition of an administrative fee of $250.00 to 
cover costs in bringing this matter before the Special Magistrate, a fine not to exceed $250.00 
for each day each violation continues past the date for compliance or $500.00 for each day each 
violation was repeated, and for such other and further relief as is consistent with the powers of 
the Special Magistrate. 
 
Town Approvals: 
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    Date: August 27, 2024 
Thomas Yozzo, Operations & Compliance Manager   
    Date: August 29, 2024 
nancy stuparich, Town Attorney   
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PARCEL #: 29-46-24-W2-0050D.0070 

This Document Prepared By and Return To: 

Town of Fort Myers Beach Code Enforcement Department 

2731 Oak Street 

Fort Myers Beach, FL 33931 

 
 

CODE COMPLIANCE SPECIAL MAGISTRATE 

FOR 

THE TOWN OF FORT MYERS BEACH, FLORIDA 

 

TOWN OF FORT MYERS BEACH, FLORIDA, 

 

    Petitioner, 

 

vs.        CASE NO. 20220371 

 

ANDREWS, DAVID & MARDINA, 

 

    Respondent. 

 
 

CODE ENFORCEMENT ORDER TO CONTINUE CASE 

 

NOTICE IS HEREBY GIVEN THAT THE SPECIAL MAGISTRATE CONTINUES THE 

ABOVE ACTION, WITHOUT ENTERING FINDINGS OF FACT. FURTHER PROCEEDINGS 

IN THIS MATTER WILL BE HELD ON: September 5, 2024. 

 

The hearing will be held at the Town of Fort Myers Beach Town Hall, 2731 Oak Street, Fort Myers 

Beach, Lee County, Florida, and the Respondent is urged to be present if the violation has not been 

abated by that date. 

 

ORDERED this 6th day of August 2024 and executed this 13th day of August, 2024. 

 

 

 

              

       Monica Schmucker, Special Magistrate 
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8/27/24, 11:15AM iworq. net/iworq/0 _Pages/popupEditLetterPrint.php?sid=9CBHFHKM3F59B 13TYBG 1 DJ0PWP400&id=3797958&k=3317 &letter1inki ... 

__________________ FMBgov.com ___ _ 

Dan Allers, Mayor I Jim Atterholt, Vice Mayor I John R. King, Council Member I Scott Safford, Council Member I Karen Woodson, Council Member

08/27/2024 

TOWN OF FORT MYERS BEACH, 

Petitioner, 

vs. 

ANDREWS DAVID + MARDINA 

Respondent. 

Site Address: 
Parcel Strap No.: 

144 GULF ISLAND DR 
294624W20050D0070 

Case Number: 

Certified Mail: 

Regular Mail: 

AFFIDAVIT OF COMPLIANCE 

20220371 

STATE OF FLORIDA) 

COUNTY OF LEE ) 

BEFORE ME, the undersigned authority, personally appeared Officer D. Batt, Code Enforcement 
Officer for the Town of Fort Myers Beach, FL, who after being duly sworn, deposes and says: 

1. I, D. Batt, am a person authorized by law to inspect violations of the Town of Fort Myers Beach 
Code contained herein and the statements set forth herein are based upon personal knowledge. 

2. On 01/24/2022, ANDREWS DAVID + MARDINA (property owner) was observed in violation of 
Section 6-111- Adoption; amendments, Florida Building Code Section 105.1 of the Town of Fort Myers 
Beach Code of Ordinances, Work Without Permit - Stairs, at the property located at 144 GULF ISLAND 
DR, Fort Myers Beach, FL 33931 ("Subject Property"). 

3. A Notice of Violation was issued on 04/22/2022, and sent certified mail to the address of record, 
525 DALE BLVD, WINNIPEG, MB R3R 2J8, posted to the violation property located at 144 GULF 
ISLAND DR, Fort Myers Beach, FL 33931, and posted to Town Hall located at 2731 Oak St., Fort Myers 
Beach, FL 33931. 

4. ANDREWS DAVID + MARDINA was/were given 15 days to come into compliance with the Town 
of Fort Myers Beach Ordinance, which was on or before 05/31/2022. 

5. I performed an inspection for the violation of stairs without a permit on 08/27/2024 in our 
permitting system, and the violation was brought into compliance via the issuance of permit 221063on 
8/7/2024. 

6. I have attached Exhibit A, which are photographs of the Subject Property, which I personally took, 
and which fairly represent the current condition of the Subject Property I personally observed on 
08/27/2024. These photographs have not been altered in any way. Also attached, is the issued building 
permit 221063 for the stairs. 1 /2 
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7. I have personal knowledge of all these facts, and each is true to the best of my knowledge and
belief. 

8. The Town of Fort Myers Beach hereby has determined the property located at 144 GULF ISLAND
DR is in compliance with Fort Myers Beach Code of Ordinances. 

FURTHER AFFIANT SAYETH NAUGHT. 

lgflatureofA ffian t 

STATE OF FLORIDA 

COUNTY OF LEE 

The foregoing instrument was certified and subscribed before me by means of __lLPhysical presence 
OR __ online notarization, this :)q-r""- day of f\v-.e;A5 t , 20� by 
.. D. (b°'"'tt , --t.,/"who is personally known to me OR _ who has produced 

as identification. 
-----------

(�.� N taryPublicSignafure 

My Commission Expires: 1\S\cl<3' 

.(P
� �>.

\ 
KRISTIN SCHUMACHER 

i� Notary Public • Stat, of Florfda 
\WJJ Commission; HH 471682 
'·• ... �.�/ My Comm. Expires A�r 5. 2028 

Bonded thrOIJlh National Notary ASS/I. 

             2/2 
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Town of Fort Myers Beach 
 Agenda Item Summary Red Sheet Number:2024-173  
   
Property Address and Owner:  Hearing Date: September 5, 2024 
   
Case Number:  20240249 
Violation:           Operation of a shared parking lot to the public for a fee  
                          per vehicle space without first obtaining the required  
                          Use Permit.  
Code Section:  LDC Sec. 34-3203 - Illegal buildings, uses and lots. 
Code Officer:   D. Batt 
    
Subject: 
Operation of a shared parking lot to the public for a fee per vehicle space without first obtaining 
the required Use Permit.  
Code Section: 
LDC Sec. 34-3203 - Illegal buildings, uses and lots. 
Reference Number: 
20240249 
Strap Number: 
19-46-24-W4-00402.0010 
Officer: 
D. Batt 

 
 
Narrative: 
Case Number:  20240249 
Violation:           Operation of a shared parking lot to the public for a fee  
                          per vehicle space without first obtaining the required  
                          Use Permit.  
Code Section:  LDC Sec. 34-3203 - Illegal buildings, uses and lots. 
Code Officer:   D. Batt 
 
Attachments: 
1. Exhibit A- Establishment of Ownership 
2. Exhibit B- Photos of Initial Site Inspection 
3. Exhibit C- Notice of Violation and Service 
4. Exhibit D- Affidavit of Non Compliance 
5. Exhibit E- Referenced Town of Fort Myers Beach Code of Ordinances 
6. Exhibit F- Notice of Hearing for 8/6/2024 
7. Exhibit G- Service and Affidavit of NonCompliance 
8. Exhibit H- Establishment of Repeat Violation 
9. Exhibit I- Order Continuing, Partial Findings and Conclusions of Law 
10. Exhibit J- Key Estero Shops, LLC Brief and Appendix 
11. Exhibit K- Town of Fort Myers Beach Reply Brief and Appendix 
12. Exhibit L- Affidavit of NonCompliance 
13. Exhibit M- Notice of Hearing 
 
Town Recommendations: 
The Town requests that an order issued finding a violation of Sec. 34-3203, including an order 
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to correct the above listed violation(s) and the imposition of an administrative fee of $250.00 to 
cover costs in bringing this matter before the Special Magistrate, to establish a repeat offense, 
and we’re asking you to impose a fine not to exceed $500.00 for each day each violation 
continues past the date for compliance as this is a repeat violation, and for such other and 
further relief as is consistent with the powers of the Special Magistrate. 
 
Town Approvals: 
    Date: August 27, 2024 
Thomas Yozzo, Operations & Compliance Manager   
    Date: August 29, 2024 
nancy stuparich, Town Attorney   
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Town of Fort Myers Beach 
CODE COMPLIANCE 

2523 Estero Blvd Fort Myers Beach, Florida 33931 
Phone: (239) 765-0202       Fax: (239)765-0909 

 

Page 1 of 2 
T:\Documents\VIOLATIONS\INSPECTIONS\Notice of Violation.doc 

1/31/2019 
                                                                                                                                                                                                            

 
KEY ESTERO SHOPS LLC 
3220 PINE CONE CT 
MILFORD, MI 48381 
 
SITE ADDRESS: 1661 ESTERO BLVD 
PARCEL STRAP NO: 194624W4004020010 

 
 

NOTICE OF VIOLATION 
 

YOU ARE HEREBY NOTIFIED that an inspection of the above-referenced property on 
1/31/2019 by Town of Fort Myers Beach Code Enforcement Officer JOE KONTOMANOLIS 
indicates that the following items are a violation:  
 

Operating Parking Lot w/out a USE Permit   
 

 These items are a violation of the following Town Codes: 
 

LDC Sec. 34-3203. - Illegal buildings, uses and lots. 
If a building, use, or lot was not lawful when created and cannot be lawfully 
modified to comply with this code, it shall not be considered nonconforming but 
shall be deemed an illegal building, use, or lot and thus not afforded the 
protection provided by this article to nonconforming buildings, uses or lots.  
(1) Illegal buildings or uses must be lawfully modified to comply with this code or 
must be removed in accordance with § 34-1(c) of this chapter.  
(2) Illegal lots must be lawfully combined with adjoining land so as to conform 
with this code, or must remain vacant but still be maintained in accordance with 
the property maintenance code in division 1, article I, ch. 6 of this code and other 
town regulations.  
 
 
You are hereby directed to abate or remedy these violations within 30 days of 
receipt of this notice. 
 
 
The violation(s) can be abated or corrected by: 
Obtain a permit and pass all subsequent inspections 

 
 

CASE NUMBER:  CE19-0026 

CERTIFIED MAIL:  7018 2290 0001 4413 8365 
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Town of Fort Myers Beach 
CODE COMPLIANCE 

2523 Estero Blvd Fort Myers Beach, Florida 33931 
Phone: (239) 765-0202       Fax: (239)765-0909 

 

Page 2 of 2 
T:\Documents\VIOLATIONS\INSPECTIONS\Notice of Violation.doc 

 
 
ONCE YOU HAVE ABATED OR CORRECTED THE VIOLATIONS, IT IS YOUR OBLIGATION TO 
NOTIFY CODE ENFORCEMENT SO THAT THE PROPERTY CAN BE INSPECTED BY A CODE 
OFFICER TO VERIFY THAT THE VIOLATION(S) HAVE BEEN ABATED OR CORRECTED ON OR 
BEFORE THE ABOVE-SPECIFIED COMPLIANCE DATE. 
 
If you fail to correct the violation(s) by the date specified above, or if the violation(s) is 
(are) abated and reoccur(s), the case may be scheduled for hearing before the Town of 
Fort Myers Beach Special Magistrate.  The Code Enforcement Division may, in their 
discretion, schedule the case for a hearing and seek a finding of a violation by the Special 
Magistrate even if you have corrected the violation prior to the time set for the hearing.   
 
You will be provided with a Notice of Hearing specifying the date, time and location of the 
hearing if one is scheduled.  Please be aware that under Florida Statutes, Chapter 162 and 
Town of Fort Myers Beach Land Development Code, Section 2-427(b), a fine of up to 
$250.00 per day for the first violation or $500.00 per day for a repeat violation may be 
imposed for each day the violation continues to exist past the date set for compliance by 
the Special Magistrate.  If the Special Magistrate finds that a violation is irreparable or 
irreversible in nature, a fine of up to $5,000.00 per violation may be imposed.  The Special 
Magistrate may also assess the costs of prosecution of the case against you and you may 
be required to pay those fees, even if the violation has been corrected prior to the 
hearing. 
 
Please contact the Town of Fort Myers Beach Code Enforcement Division at (239) 765-
0202 or code@fmbgov.com if you have any questions concerning this Notice of Violation. 
 
        

Respectfully, 
 
JOE KONTOMANOLIS 
Code Enforcement Officer 
Town of Fort Myers Beach 

 
Received By:  Date:  
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CODE COMPLIANCE SPECIAL MAGISTRATE 

FOR 

THE TOWN OF FORT MYERS BEACH, FLORIDA 

TOWN OF FORT MYERS BEACH, FLORIDA, 

Petitioner, 

vs. CASE NO. 20240249 

KEY ESTERO SHOPS, LLC, 

Respondent. 

ORDER CONTINUING HEARING,  

PARTIAL FINDINGS AND CONCLUSIONS OF LAW 

THIS CAUSE came on for public hearing on August 6, 2024, before the undersigned 

Special Magistrate for the Town of Fort Myers Beach, with Respondent, Key Estero Shops, LLC, 

appearing by and through its counsel, Amy Thibaut, on the Town’s Request for an Order to Correct 

a Repeat Violation of Section 34-3203 of the Fort Myers Beach Land Development Code and 

Imposing a Fine for the Violation. Having considered the sworn testimony, evidence submitted, 

and arguments presented, the Special Magistrate issues the following findings and conclusions, 

and orders as follows: 

I. FINDINGS OF FACTS

1) The subject property is located at 1661 Estero Boulevard, Fort Myers Beach,

Florida. The property is a commercial property and is not homesteaded. 

2) The Town inspected the subject property on March 18, 2024, and found the

property to be in violation of section 34-3203 of the Fort Myers Beach Land Development Code, 

for the operation of a shared parking lot to the public for a fee per vehicle space without first 

obtaining the required Use Permit.  

3) On March 21, 2024, the Town sent respondent a Notice of Violation and gave

Respondent 30 days to bring the property into compliance. 
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4) On August 8, 2024, the Town conducted an inspection of the property, and the 

property had not been brought into compliance. Respondent continued its operation of the 

parking lot as described above, in violation of Code Section 34-3203. 

 

5) The Town requested a fine of $500 per day from the date when the repeat 

violation began, which it asserted to be 141 days to date, totaling a fine of $70,500 to date, and 

continuing to accrue. The Town also requested $250 in costs and an order to correct the violation.  

 

6) Respondent had previously been found to be in violation of this same Code 

Section. On January 31, 2019, Respondent had been notified of the violation. Respondent was 

brought before the Special Magistrate; and on January 30, 2020, Respondent was found to be in 

continued violation, not having brought the property into compliance. A fine was imposed, 

accruing each day the property was not in compliance, and the Town subsequently recorded a 

corresponding lien.   

 

7) A fine of $188,475 accrued as of February, 2024. Thereafter, Respondent satisfied 

the existing lien, and a Satisfaction and Release of Lien was recorded on March 19, 2024. 

 

8) Respondent has applied for a Special Exception to allow it to lawfully operate its 

current parking lot on the property. That application was submitted July 11, 2024. 

 

9) The application process takes 60-90 days for review.  

 

10) Respondent does not deny that the use of its parking lot to the public for a fee per 

vehicle space has continued without obtaining the Use Permit required by the Town. Instead, 

Respondent asserted multiple affirmative defenses, including laches, continuous lawful non-

conforming use, and other equitable defenses. Respondent presented these defenses at oral 

argument and referenced the existence of evidence that was not in the record; however it 

submitted no written response to the Town’s submissions or evidence in support to prove its 

affirmative defenses.  

 

11) Respondent requested to be granted additional time to bring the property into 

compliance due to the application for a Special Exception having been submitted.  

 

12) The Town requested additional time to brief a response to the defenses raised by 

Respondent for the first time at the hearing.  

 

II. CONCLUSIONS OF LAW 

 

1) While Respondent satisfied the previous lien, Respondent did not bring the 

subject property into compliance with the Fort Myers Beach Code. The evidence submitted was 

sufficient to establish a repeat violation of section 34-3203, beginning March 18, 2024.  The 

evidence also established, and Respondent does not dispute, that the operation of the parking lot 
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has since been continuous. The Town thus met its burden of establishing its prima facie case of 

Respondent’s repeat violation as alleged. 

 

2) A repeat violation accrues a fine of up to $500 per day beginning on the date that 

the repeat violation was found until the property is brought into compliance, pursuant to Section 

2-427(b)(1) of the Code. 

 

3) Respondent’s application for a Special Exception does not stop the fines from 

accruing or deem the property to be in compliance. If the property continues to operate in 

violation of Code Section 34-3203, the property will continue to be deemed to be in violation, 

and fines for a repeat violation will continue to accrue until brought into compliance, absent a 

valid affirmative defense. 

 

4) Respondent has the burden of proving its affirmative defenses.  

 

5) In light of recent developments, including Respondent’s submission of its 

application for the Special Use Exception, the Affirmative Defenses to the repeat violation that 

Respondent has raised at hearing, and the requests for additional time, Respondent may be 

granted additional time to brief the legal issues in the defenses it raised and submit evidence 

referenced but not entered at the hearing if Respondent wants the undersigned Special Magistrate 

to consider it. However, this additional time will not excuse further violation of the Fort Myers 

Beach Code, will not stay the accrual of any continued fines for violation of the Code, and will 

not deem the property to be in compliance with the Fort Myers Beach Code if Respondent 

continues its operation of the parking lot in violation of law. 

 

6) In light of recent developments, including Respondent’s submission of its

application for the Special Use Exception, the Affirmative Defenses to the repeat violation that

Respondent has raised at hearing, and the requests for additional time, the Town may be granted

additional time to adequately respond to the legal issues raised in the defenses Respondent

asserted at hearing.

 

7) A continuance should be granted to allow the parties this additional time.  

 

III. ORDER 

 

1) Respondent’s request for additional time is GRANTED IN PART and DENIED IN PART: 

 

Respondent is hereby granted 10 days from the date of this hearing to submit 

materials that Respondent would like considered in support of its affirmative 

defenses, if it chooses to do so, including any brief related to the legal issues as to 

those affirmative defenses raised at hearing, legal authority, and/or the additional 

evidence it referenced at hearing. However, this additional time will not stay the 

accrual of any additional fines and will not deem the property to be in compliance 
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with the Code should Respondent continue to operate the parking lot in violation 

of law.  

 

2) The Town’s request to be allowed additional time to brief its reply to the issues related to 

the affirmative defenses raised at hearing is GRANTED: 

 

The Town is hereby granted 20 days from the date of this hearing to submit a 

response brief or other supplemental materials, if it chooses to do so.  

 

3) This matter is hereby CONTINUED and will RECONVENE at the next scheduled

Special Magistrate hearing in September, 2024, the exact date and time to be determined. 

The undersigned Special Magistrate reserves final ruling in this matter until then.

 

4) Neither party shall be considered the prevailing party before hearing on this matter 

reconvenes.  

 

ORDERED this 6th day of August 2024, and executed this _6th__ day of _August_ 2024. 

 

          

       Special Magistrate 

 

 

 

APPEAL:  An aggrieved party may appeal a final Order of the Special Magistrate of the 

Town of Fort Myers Beach to the Lee County Circuit Court. The appeal shall be limited to 

appellate review of the record created before the Special Magistrate. An appeal shall be filed within 

thirty (30) days of the execution of the Order to be appealed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Page 181 of 328



Page 182 of 328



EXHIBIT J 

Page 183 of 328



CODE COMPLIANCE SPECIAL MAGISTRATE 
FOR THE TOWN OF FORT MYERS BEACH 

TOWN OF FORT MYERS BEACH, 
FLORIDA, 

Petitioner, 

vs. 

KEY ESTERO SHOPS, LLC, 

Respondent. 

CASE NO. 20240249

RESPONDENT’S BRIEF 
 __________________________________________________________________________  

Key Estero Shops, LLC (the “Current Owner”), by and through the undersigned, files 

this Brief in response to that Order Continuing Hearing, Partial Findings, and Conclusions of Law 

dated August 6, 2024.   

I. Overview of Property and Case 

A. Property Ownership and Use 

The subject of this case is the property at 1661 Estero Boulevard (the “Property”), located 

in the Town of Fort Myers Beach, Florida (the “Town”).  The Property has been developed as a 

“Shopping and Office Center” pursuant to the approved site plan therefore.1  The Property was 

purchased by Key Estero, Ltd. (“Prior Owner”) in 1980,2 at which time it established the 

commercial parking use.3  Notably, the Property was zoned BU-1 at that time, pursuant to the then-

effective Lee County Zoning Ordinance.  

1 See Exhibit “A,” 1975 Key Estero Site Plan.  
2 See Exhibit “B,” deed to Key Estero, Ltd. and its successor entity, Beate Rotermund (collectively “Prior Owner”).  
3 See Exhibit “C,” affidavits of Prior Owner and Current Owner.  
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In 2004, the Town adopted the Downtown zoning district and amended its zoning map to 

designate the Property within the Downtown district.  The Current Owner purchased the Property 

in 20174 and proceeded to continue the existing uses thereon without cessation.5

Namely, the extent of the commercial parking use was determined based on the number of 

spaces available beyond the minimum required for occupancy of the structure. Put another way, 

the spaces allocated to commercial parking were determined based on a “surplus” of spaces 

depending on the occupancy of the structure and whether the businesses therein were open or 

closed (e.g. weekend and holiday parking).6  The Prior Owner attested that this practice was put in 

place in 1980 and that it continued to 2017, and the Current Owner attested that he continued this 

operation of the use.7

B. Historical Zoning Regulations/Approvals – Commercial Parking as Part of Shopping 

Center 

Florida law requires that, “since zoning regulations are in derogation of private rights of 

ownership, words used in a zoning ordinance should be given their broadest meaning when there 

is no definition or clear intent to the contrary and the ordinance should be interpreted in favor of 

the property owner.”8  Put another way, since zoning laws are in derogation of the common law, 

as a general rule they are subject to strict construction in favor of the right of the property owner 

to the unrestricted use of his property.”9  Thus, the analysis of the applicable zoning regulations 

contained herein should be construed in favor of the property owner where there is potential 

ambiguity.   

4 See Exhibit “D,” deed to Key Estero Shops, LLC.   
5 See Exhibit “C.” 
6 See Id.  
7 See Id.  
8 Rinker Materials Corp. v. City of North Miami, 286 So.2d 552, 553 (Fla. 1973).   
9 Persaud Properties FL Investments, LLC v. Town of Fort Myers Beach, 310 So.3d 493, 496 (Fla. 2d DCA 2020), 
quoting City of Miami Beach v. 100 Lincoln Rd., Inc., 214 So. 2d 39, 39 (Fla. 3d DCA 1968). 
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As discussed below, the use of the Property was established as part of a shopping center 

and at a time when commercial parking was permitted by right on the Property.  Therefore, the use 

was lawful when established.   

1. Lee County Zoning Resolution Z-1 

The Property was developed at a time when Estero Island was still part of unincorporated 

Lee County and was developed in accordance with the then-existing zoning ordinance, Resolution 

Z-1.  Notably, Z-1 was less robust than current zoning codes, and therefore many terms are not 

defined.    

The Property was zoned BU-1, which permitted a plethora of commercial uses.  The BU-

1 regulations stated that “no land… shall be used or permitted to be used… which is designed, 

arranged or intended to be used or occupied for any purpose, excepting one or more of the 

following uses.”10  The uses listed as permitted by right in BU-1 included “Parking Lot 

(Commercial).”11

“Commercial” was not defined, but “commercial zone” was defined as “either business or 

industrial or arts and crafts use.”12  “Business” or “place of business” were defined as “any vehicle, 

building, structure, yard, area, lot, premises, or part thereof, or any other place in which one (1) or 

more persons engage in a gainful occupation.”13  Therefore, commercial parking lot under Z-1 

would mean a parking lot where one or more persons was engaged in a gainful occupation.  Thus, 

the alleged violation was permitted by right when the Property was governed by Z-1, which was 

also the same time at which the use was established.   

10 Section 10, Z-1.   
11 See Id.   
12 Section 2, Z-1.   
13 Id.  
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The Property was developed pursuant to a site plan approved in 1975 that classified the 

Property’s use as “Shopping and Office Center.”  Neither “shopping center” nor “office” was 

defined in Z-1.  However, there are three (3) references to “shopping center” in the zoning 

ordinance at that time: 

 Section 4(r)(2): Relief from distance requirements for liquor-beer-wine uses 
as part of certain uses, including “shopping centers” with ten (10) or more acres. 

 Section 10:  Relief from rear alley requirement for shopping centers in 
BU districts.  

 Section 10:  Allowing the imposition of additional restrictions on 
shopping centers containing at least 2.5 acres 

While these provisions are not directly relevant, the use of this term in Z-1 denotes that 

there was a common understanding of what a “shopping center” was.  Though there is no dispute 

that the overall scheme of development has always been a shopping/office center, there is potential 

ambiguity as to whether the surplus commercial parking use was contemplated as part of the 

shopping center use.   

When determining the meaning of an undefined term, we can review the dictionary 

definitions therefor.14 Merriam-Webster defines “shopping center” as “a group of retail stores and 

service establishments usually with ample parking and usually designed to serve a community or 

neighborhood.”  Around this time, the Florida Supreme Court described shopping center uses in 

substantially the same way and held that the parking areas are as much a commercial use as the 

structures themselves.15  Thus, the commercial parking use, a “service establishment,” was not 

only permitted by right, but was part and parcel of the shopping center use when it was established 

in 1980.  Therefore, the use was lawful when established.   

2. Lee County Zoning Ordinance 86-17 

14 See Mandelstam v. City Comm'n of City of S. Miami, 539 So. 2d 1139 (Fla. 3rd  DCA 1988). 
15 See Homer v. Dadeland Shopping Center, Inc., 229 So.2d 834 (Fla. 1969). 
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In 1986, Lee County adopted a new zoning ordinance, Ordinance 86-17.  The provisions 

of the new LDC provided a far greater number of defined terms.  One newly defined term was 

“shopping center,” which meant “a grouping of consumer-oriented commercial establishments, 

planned and developed as a single structure or under a unified architectural theme, owned and 

managed as a unit; and providing a range of goods and services specific to a definable market 

area; and providing customer and employee parking off-street and on-site.”16

In addition, Ordinance 86-17 provided updated parking calculations and other site 

development regulations.  However, the new minimum parking requirements exempted “existing 

buildings and uses which have existing off-street parking spaces… provided there is no increase 

in total floor area or capacity.”17  However, existing developments were required to comply with 

the new parking calculations upon the occurrence of one or more of the following: (1) buildings 

damaged in excess of 50%; (2) enlargement of floor area for existing buildings or uses; and (3) 

change of building use.18  Notably, “multiple occupancy complex”19 applied a singular parking 

calculation versus requiring such uses, including shopping centers, to base minimum parking 

calculations on each specific use therein.20

Notably, the required parking for the Property under Ord. 86-17 would have been 4.5 

spaces per 1,000 square feet, or a total of 151 parking spaces, which is more than what was 

approved in the 1975 site plan.  However, the County never required the Prior Owner to add 

additional spaces despite multiple building permits, use permits, and other approvals obtained after 

16 Section 1000, Ord. 86-17.   
17 Section 202.13.A.2.a, Ord. 86-17.  
18 See Id.  
19 “A parcel of property under one ownership or singular control, or developed as a unified or coordinated project, 
with a building or buildings housing more than five (5) occupants conducting a business operation of any kind.”  
Section 1000, Ord. 86-17.  “Business office” was limited to “office space for the conduct of commercial activities 
excluding retail sales.”  Id.  “Business services” were “establishments primarily engaged in providing business services 
to other businesses and individuals, which are not classified elsewhere in this Ordinance.”  Id. at Section 1000.05. 
20 See Section 202.13.J.5.a., Ord. 86-17.   
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the adoption of Ordinance 86-17.  Further, there is no variance on file for this Property that would 

demonstrate that any change of use that would have triggered an increase in parking beyond what 

was approved prior to 1986.  Thus, the evidence demonstrates that Lee County included the 

commercial parking use as part of the principal shopping center use and/or as a separate 

nonconforming use even after adoption of Ordinance 86-17.     

3. Town of Fort Myers Beach Incorporation/Downtown Zoning District 

In 1995, the Town of Fort Myers Beach was incorporated as a municipality.  Thereafter, it 

adopted its own zoning ordinance based in part on the existing Lee County zoning ordinance.  In 

2003, the Town adopted Ordinance 03-03, creating the Downtown district and rezoned the 

Property into this district.  Additionally, this ordinance adopted Section 34-2011, defining the 

types of parking facilities contemplated by the Town.   

II. Commercial Parking Use: Single Purpose or Shared Lot? 

Single-purpose parking lots “are designed to serve individual businesses, multiple-family 

buildings, mixed-use buildings, and multiple-occupancy complexes. Single-purpose parking lots 

are usually located on the same parcel as the use(s) they serve.”21  Such parking uses are “accessory 

uses.”22

Shared parking lots “are open to the public, generally for a fee, regardless of the destination 

of the person parking there.  Shared parking lots may be operated as a business… and may include 

a surface parking lot.”23  “Permanent shared parking lots are considered a principal use of a parcel 

of land and may be approved in certain zoning districts only by special exception or through the 

21 Section 34-2011(1)(a), LDC.   
22 See Id. at subsection a.   
23 See Id. at subsection (2).   
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planned development zoning district procedures.”24  Thus, the paid parking must be the “primary 

purpose for which [the Property] is used.”25

However, owners of single-use parking lots may rent surplus spaces “not in daily use” 

during peak periods, subject to the limitations in Section 34-2019(a), LDC.26  “Peak period” is 

not defined in the LDC, and could refer to daily peak periods, such as daytime hours when stores 

are open and people frequent the beach; weekly peak periods, such as weekends; or annual peak 

periods, such as “season.”  Interpreted in favor of the Current Owner, peak period would include 

daily peak periods and would allow rental of excess spaces during those times.  Accordingly, there 

is ambiguity as to when the rental of spaces in a private lot with a principal structure/use thereon 

is a single-purpose parking lot versus a shared parking lot.   

Based on the attestations of the Prior and Current Owners, it appears that the use is most 

appropriately classified as a single-use parking lot, as the spaces for rent have been surplus spaces 

based on tenants’ off-hours and the number of required spaces based on actual occupancy of the 

structure at any given time.  Such use is permitted by right and does not require any additional 

approval per Section 34-2019(a), LDC.27

To be clear, the Current Owner purchased the Property to operate a shopping center use, 

which included the commercial parking element.  Though the shopping center is undergoing 

substantial renovations, that use is still the principal use because it is the primary purpose for which 

the Property was intended, developed, and maintained.  Therefore, the accessory parking spaces 

24 See Id. at subsection a. (emphasis added).  
25 See definition of “use, principal,” in Section 34-2, LDC.   
26 See Section 34-2011(1)c. 
27 See also Section 34-2014, stating that “a parking plan is required for all uses, except single-family and two-family 
dwelling units, and must be submitted for review and approval in accordance with ch. 10 of this LDC. Developments 
that are not required to be approved in accordance with chapter 10 must submit plans to the director prior to 
issuance of a building permit. The plan must accurately designate the required parking spaces, parking aisles, and 
parking lot entrance, as well as the relation of any off-street parking facilities to the uses or structures such facilities 
are designed to serve.” 
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required for retail, service, office and other permissible uses therein are reasonably classified as 

“single-purpose” parking with the surplus spaces not in daily use being rented out during peak 

periods, as permitted by the Town’s LDC.  

Despite reasonable classification as “single-purpose” parking, the use is still lawful when 

classified as “shared parking.”  The existence of the “shared parking” use, under the terms of the 

LDC, would be nonconforming because it was established lawfully as a commercial use within a 

shopping center, as discussed below. 

III. Commercial Parking is Nonconforming Use 

A. Definition and Application – Town LDC 

The Town defines “nonconforming use” as follows:28

For purposes of this division, the term "nonconforming use" means a use or activity which 
was lawful prior to the adoption of any ordinance from which this code is derived, or the 
adoption of any revision or amendment to this code, or the adoption or amendment to the 
comprehensive plan, but which fails, by reason of such adoption, revision, or amendment, 
to conform to the use requirements where the property is located. 

Therefore, because the commercial parking use was lawful when established in 1980 and 

has not been abandoned or discontinued.  Absent special exception approval, the use fails to meet 

the standards adopted by Ordinance 03-03 but was again lawful at the time it was established, 

therefore rendering it a nonconforming use.  The Town permits the continuance/maintenance of 

nonconforming uses.  Therefore, continuance of the use is not a violation of the LDC.   

B. Florida Law 

Florida law has long recognized that “zoning regulations do not generally operate to limit 

the right of a landowner to continue such uses of land and structures as were in existence at the 

time of the adoption of the regulations, on the theory that it would be an injustice and 

unreasonable hardship to compel the immediate removal or suppression of an otherwise lawful 

28 Section 34-3241(a), LDC.  

Page 191 of 328



9 

business or use already established in the district.”29  Put another way, a local government’s 

zoning powers are limited related to existing lawful uses that become nonconforming uses, because 

the alternative would be an unreasonable exercise of its police power.30

Florida law is also clear that nonconforming uses relate to the property, not its ownership, 

and therefore the right to maintain nonconforming uses is extended to subsequent purchasers.31

Therefore, the rights to continue the nonconforming use acquired by the Prior Owner transferred 

to the Current Owner in 2017.  

Further, local governments cannot terminate a property’s lawful non-conforming use by 

arguing that the previous interpretation the use was lawful, was incorrect, particularly when such 

interpretation has been relied upon.32 When a local government leaves informal interpretations of 

zoning or land use policy unchallenged, those interpretations may determine which properties must 

be “grandfathered in” under future policy changes.33  Where there is evidence in the record that a 

municipality never challenged property owners’ interpretations of its zoning rules, it may be 

inferred that an interpretation of local zoning restrictions--left unchallenged and relied upon over 

the course of a decade--may become an informal zoning policy.34 Here, both Lee County and the 

Town tolerated the use for almost 40 years, only finding the property in violation in 2019 for the 

first time.  

29 Fortunato v. City of Coral Gables, 47 So.2d 321, 322-23 (Fla. 1950), citing 62 C.J.S., Municipal Corporations, § 
226(19), p. 494; 58 Am. Jur., Zoning, Section 146 et seq., page 1021. 
30 See State ex rel. S.A. Lyncyh Corp. v. Danner, 33 So.2d 45, 47 (Fla. 1947).   
31 See City of Miami Beach v. Arlen King Cole Condominium Association, Inc., 302 So.2d 777, 779 (Fla. 3d DCA 
1974).   
32 See Rollison v. City Of Key W., 875 So. 2d 659, 663 (Fla. 3rd DCA 2004); Land Use Planning & Zoning, 34 Stetson 
L. Rev. 887, 897–98 (2005); Allen v. City of Key W., 59 So. 3d 316, 319 (Fla. 3rd DCA 2011); Stetson Law Review 
City, County, & Local Government Law Table of Cases for Recent Developments, 41 Stetson L. Rev. 531, 584 (2012).
33 Stetson Law Review City, County, & Local Government Law Table of Cases for Recent Developments, 41 Stetson 
L. Rev. 531, 584 (2012). 
34 Stetson Law Review City, County, & Local Government Law Table of Cases for Recent Developments, 41 Stetson 
L. Rev. 531, 584 (2012). 
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IV. Request 

To reiterate the statements and assurances made by the undersigned during the hearing, the 

Current Owner seeks resolution with the Town and intends to obtain a special exception to 

memorialize its nonconforming use. As such, we restate our request that the Special Magistrate 

issue an order that simply provides a reasonable time before fines begin to accrue.  This will allow 

for full staff review, hearings, and orders with recommendations and decisions on the application 

from the LPA and Town Council, respectively.  This intention of this request is simply to find an 

agreeable middle ground between the Town’s desire to further regulate the Property and its uses 

in accordance with its current regulations, and the Current Owner’s rights under both the Town’s 

LDC and Florida law.   

 ____________ 
Amy S. Thibaut 
1013569 
athibaut@ralaw.com 
Roetzel & Andress, LPA 
2320 First Street, Suite 1000 
Fort Myers, FL  33901 
239.337.3850 
239.337.0970 
Attorneys for Respondent
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CODE COMPLIANCE SPECIAL MAGISTRATE 
FOR THE TOWN OF FORT MYERS BEACH 

TOWN OF FORT MYERS BEACH, 
FLORIDA, 

Petitioner, 

vs. 

KEY ESTERO SHOPS, LLC, 

Respondent. 

CASE NO. 20240249

APPENDIX TO RESPONDENT’S BRIEF 
 __________________________________________________________________________  

LIST OF EXHIBITS: 

Exhibit A – Key Estero Site Plan (1975) 

Exhibit B – Deeds to Prior Owner 

Exhibit C – Affidavits of Prior and Current Owners 

Exhibit D – Deed to Current Owner  

 ____________ 
Amy S. Thibaut 
1013569 
athibaut@ralaw.com 
Roetzel & Andress, LPA 
2320 First Street, Suite 1000 
Fort Myers, FL  33901 
239.337.3850 
239.337.0970 
Attorneys for Respondent
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EXHIBIT A 

Key Estero Site Plan (1975) 
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EXHIBIT B 

PRIOR OWNER DEEDS 
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EXHIBIT C 

Affidavits of Use – Prior and Current 
Owners 

Page 205 of 328



Page 206 of 328



4 

EXHIBIT D 

Deed to Current Owner 
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CODE COMPLIANCE SPECIAL MAGISTRATE 

FOR 

THE TOWN OF FORT MYERS BEACH, FLORIDA  

 

 

TOWN OF FORT MYERS BEACH,  

FLORIDA, 

                           Petitioner,     CE No. 2024-40249 

vs. 

 

KEY ESTERO SHOPS, LLC, 

 

                            Respondent. 

 

 

PETITIONER TOWN OF FORT MYERS BEACH, FLORIDA’S  

REPLY TO KEY ESTERO SHOPS, LLC RESPONDENT’S BRIEF 

 

 

 Petitioner Town of Fort Myers Beach (“the Town”) files this Reply in response to 

Respondent’s Brief filed by Key Estero Shops, LLC (“Key Estero”) with the Town Clerk on August 

16, 2024 as authorized by the Special Magistrate’s Order Continuing Hearing, Partial Findings and 

Conclusions of Law, dated August 6, 2024 (“the August 6, 2024 Order”).   The Town’s Reply will 

also provide additional response to the affirmative defenses and matters raised in a PowerPoint 

presentation by Key Estero’s attorney during the August 6, 2024 Special Magistrate hearing, which 

has been accepted into the record.    

 ARGUMENT: 

 In the PowerPoint presentation by its attorney and in its Respondent’s Brief, Key Estero 

raised several affirmative defenses, some of which are repetitive and others which do not appear 

relevant, are without merit or remain unsupported by any competent and substantial evidence.  Key 

Estero’s primary affirmative defense is an argument that it can legally engage in and operate a 

“commercial parking lot/shared parking” because “commercial parking/shared parking” is a legal 
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nonconforming use.  Key Estero argues that it has a past practice of doing so without approval of 

the Town. Engaging in a past practice or act that is unlawful, does not make the past practice or 

act lawful. 

 Section 34-3241(a) of the Fort Myers Beach Land Development Code defines a 

“nonconforming use” as “a use or activity which was lawful prior to the adoption of any ordinance 

from which this code is derived, or the adoption of any revision or amendment to this code, or the 

adoption or amendment to the comprehensive plan, but which fails, by reason of such adoption, 

revision, or amendment, to conform to the use requirements where the property is located.”  Based 

on past practice, Key Estero alleges it has a lawful nonconforming use. However, Section 34-3203 

provides guidance of when a nonconforming use is an illegal nonconforming use and states: 

Illegal buildings, uses and lots.  “if a building, use or lot was not lawful when 

created and cannot be lawfully modified to comply with this code, it shall not be 

considered nonconforming, but shall be deemed an illegal building, use, or lot and 

thus not afforded the protection provided by this article to nonconforming 

buildings, uses or lots.”    

 

In the Notice of Violation dated March 18, 2024, Key Estero was cited for operation of an 

illegal use on the Property, i.e. “the operation of a shared parking lot to the public for a fee per 

vehicle space without first obtaining the required Use Permit” in violation of Section 34-3203.  

Key Estero has not presented competent and substantial evidence in this case to support its claim 

that it can legally operate a commercial parking lot or shared parking without approval of a special 

exception.   

 1. 1975 Site Plan. The Key Estero PowerPoint contained a 1-page copy of a 1975 illegible 

site plan for a shopping and office center.  Key Estero has now included a legible 3-page copy of 

the site plan marked as Exhibit A in its Brief.  The additional pages of the 1975 site plan do not 

provide any additional relevant evidence for the record in this case. There is no indication of any 
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approval from Lee County to use the property for a commercial parking lot or for shared parking. 

From Lee County. The site plan requires 135 parking spaces for the shopping and office center. 

Neither the 1-page site plan in the PowerPoint nor the 3-page site plan in Exhibit A constitute 

competent and substantial evidence to establish a prior permitted use of the property for a 

commercial parking lot or shared parking by Lee County.   

 2.  Affidavits from Lucas/Naccarato. The Key Estero PowerPoint contained a copy of an 

affidavit from Yvonne Lucas and Carmen Naccarato, in support of a claim that the Key Estero 

property was used for paid parking since 1980. Copies of the same affidavits are included as 

Exhibit C in Key Estero’s Brief and do not provide any additional evidence that is not already 

included in the record. 

 In her affidavit, Ms. Lucas attests she was the Secretary of Beates Rotemund, Inc., a prior 

owner of the property, and that she was also the real estate agent who sold the property to Key 

Estero in 2017.  She alludes to a “standard past practice” of renting surplus parking spaces as being 

well established and that there was never a 9-month interruption of this parking space rental 

practice from 1980 through 2001.  Ms. Lucas’ affidavit is not relevant to the code violation in the 

instant case finding a repeat violation on March 18, 2024 of the same code violation adjudicated 

in 2020.    

 Carmen Naccarato is the manager of Key Estero Shops, LLC.  Mr. Naccarato asserts in his 

affidavit that rental of surplus parking spaces was an important reason the property was purchased 

in 2017. Mr. Naccarato’s affidavit is dated November 7, 2019.  His statements are not relevant to 

the repeat code violation in the instant case, which occurred on March 18, 2024.  This current code 

enforcement case is not an opportunity to relitigate claims made and rejected in the 2019 code 

enforcement case and elsewhere as will be further discussed in this Reply.  The matter before the 
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Special Magistrate in this case concerns a repeat violation of Section 34-3203 of the Town’s Land 

Development Code observed on March 18, 2024 by the Town’s Code Enforcement Officer. The 

prior code enforcement violation was adjudicated in 2020 and the resulting lien paid in 2024. 

Lastly, Mr. Naccarato’s affidavit on its face is self-serving and is not competent and substantial 

evidence to establish that Key Estero could lawfully operate a commercial parking or shared 

parking without a permit, i.e. special exception approval on March 18, 2024.     

 3.  Commercial Lot as a Matter of Right. In the Key Estero PowerPoint, Key Estero 

asserts that its ability to park cars was a use established as a matter of right in 1980 by the Lee 

County Code of Ordinances.  In support of this claim, Key Estero argues that in 1980 its property 

was zoned BU-1 under the Lee County Zoning Code and operation of a commercial parking lot 

was a use permitted by right.  Key Estero claims the use was not abandoned or discontinued.  

 In support of its argument, Key Estero included an illegible copy of a document purported 

to be an excerpt from the Lee County Zoning Code in its PowerPoint and cites to several Lee 

County Codes, but does not include a copy of the actual zoning regulations referenced as 

Resolution Z-1 and Ordinance 86-17 in its Brief for the Special Magistrate’s review in this case.1     

 There is no dispute that the Town of Fort Myers Beach was incorporated in 1995.  See 

Town’s Exhibit A. Under Florida law, a county’s land use regulations may apply to a municipality 

within its geographic boundary, including cities that are newly formed, depending on whether the 

county operates under a charter or is a non-charter county.  

 Lee County is a charter county. See Exhibit B. Charter counties have broad home-rule 

powers, which include the ability to enact county ordinances that can preempt conflicting 

municipal ordinances if the county charter so provides as established under Article VIII, Section 

 
1 A copy of these Lee County Code references was located by the Town and are included in the Town’s Exhibit C as 

part of Key Estero’s nonconforming use case before the LPA.   

Page 214 of 328



5 
 

1(g) of the Florida Constitution.  However, Section 1.4 of the Lee County Charter provides that 

“[m]unicipal ordinances shall prevail over County ordinances to the extent of any conflict.”  

Therefore, until the Town enacted its zoning code in 2003, the Key Estero property was regulated 

by Lee County zoning regulations.  

 When the Town adopted its zoning regulations in 2003, Key Estero claims that a conflict 

between an alleged zoning regulation permitting a specific use by right in the Lee County Code 

and the Town’s Land Development Code was created. As a result, it became Key Estero’s burden 

to provide evidence to the Town that its commercial parking/shared parking use was a lawful use 

under the Lee County Code and a legal nonconforming use under the Town’s Land Development 

Code, but it has failed to do so.  Instead, Key Estero continues to operate an illegal use under the 

Town’s Land Development Code.  There is no competent and substantial evidence in the record to 

establish that use of the Key Estero property as a commercial lot/shared parking was a legal use 

under the Lee County Code. Key Estero has failed to satisfy its burden to prove its asserted 

affirmative defense.  The lack of evidence does not create ambiguity in the provisions of a zoning 

code. Key Estero was a violator of Section 34-3203 of the Town’s Land Development Code in 

2019 and again in this case.  

 4.  Collateral Estoppel and Administrative Res Judicata. In the Key Estero PowerPoint, 

Key Estero presents information that there were two previous cases in which argument was made 

that Key Estero’s commercial parking /shared parking use was a lawful nonconforming use.  In 

fact, Key Estero made the same argument as in this case in four (4) different matters and failed to 

prevail on its claim in each of them.     

 a.   Town of Fort Myers Beach Local Planning Agency. On November 15, 2019, Key Estero 

requested review of evidence to establish that its commercial parking lot with paid parking per 
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space is a legal nonconforming use before the Town of Fort Myers Beach Local Planning Agency 

(“LPA”).  On December 10, 2019 a public hearing was held before the LPA as item V-1. LPA Chair 

Heil moved that from the “findings and testimony, commercial parking was not consistent with a 

lawfully non-conforming use of the property at 1661 Estero Blvd.”  His motion was seconded by 

LPA Member Atterholt and the motion was passed by a vote of 6-1 with LPA Member Plummer 

dissenting. LPA Member Hughes felt that even if they had legal non-conforming use, they lost 

their use under Section 34-3242(a).2  Exhibit C is a copy of the minutes and agenda materials from 

the December 10, 2019 LPA meeting at which Key Estero’s argument was reviewed and rejected. 

Exhibit C contains some of the same evidence that is currently presented in this 2024 code 

enforcement case.  After the LPA’s rejection of Key Estero’s arguments, the matter was scheduled 

for further review by the Town Council. 

            b.  Non-conforming Petition to the Town Council.  On January 21, 2020, the Town Council 

reviewed Key Estero’s request for a finding that its commercial parking lot/shared parking lot was 

a lawful nonconforming use as item X-C on its agenda.  The Town Council rejected Key Estero’s 

claim.  Exhibit D is a copy of the minutes of the January 21, 2020 public hearing at which Key 

Estero’s argument was reviewed and rejected. Interestingly, Key Estero’s attorney argued that 

payment for parking spaces was the essence of a commercial parking lot.  The minutes reflect that 

Key Estero knew it needed to obtain a special exception to operate a parking lot but intentionally 

chose not to do so. The January 21, 2020 agenda materials are attached as Exhibit E and contain 

some of the same evidence that is currently filed in this code enforcement case.  

 
2 Section 34-3242(a) of the Town’s Land Development Code provides “No such nonconforming 

use shall be extended or enlarged: (1) By having any buildings or structures replaced or expanded 

in physical size; or (2) By any increase in land or water area devoted to the nonconforming use; or 

(3) By any increase in the size or number or vehicles and boats, or increase in the capacity of 

services such as parking lots that would expand the operation of the nonconforming use.  
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 c. Code Enforcement Case CE 19-0026.  On January 30, 2020 a public hearing was held 

before the Special Magistrate in CE 19-0026.  The Notice of Violation issued to Key Estero in CE 

19-0026 was for operating a parking lot without a permit, the same as in the instant case.  Mr. 

Naccarato representing Key Estero argued that his commercial parking/ shared parking was a legal 

nonconforming use. The Special Magistrate rejected Key Estero’s argument and issued her 

Code Enforcement Order on February 6, 2020 and an Amended Code Enforcement Order on 

September 17, 2020.  The February 6, 2020 Order by the Special Magistrate found Key Estero in 

violation of Section 34-3203 of the Town’s Land Development Code.  Exhibit F is a copy of the 

transcript of the January 30, 2020 code enforcement hearing and Exhibit H is a copy of the 

documents in the record for case CE 19-0026 issued by the Special Magistrate. The Special 

Magistrate’s September 17, 2020 Order was to correct a scrivener’s error in the legal description 

of the February 6, 2020 Order.  The Special Magistrate also issued an Order imposing a lien on 

Key Estero’s property on September 17, 2020.    

 d.  Lee County Circuit Court Case No. 20-CA-6312.  Key Estero filed an appeal of the 

Special Magistrate’s September 17, 2020 Order in CE 19-0026, but proceeded to present argument 

to the Court regarding the Special Magistrate’s February 6, 2020 Order based on the same 

arguments that it had made to the LPA, Town Council and Special Magistrate, i.e. its operation of 

a commercial parking lot/shared parking was a legal nonconforming use.  In its September appeal, 

Key Estero included the transcript of the January 30, 2020 Code Enforcement Hearing instead of 

a transcript of the September 17, 2020 Special Magistrate Hearing, as well as many of the 

documents previously provided to the LPA, the Town Council, the 2019 Special Magistrate and 

again in this code enforcement case.   
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 Key Estero asserts that the Court dismissed its appeal with prejudice simply on procedural 

grounds as an untimely filing without any review of the merits.3  However, in rendering its decision 

the Court made a finding that the errors alleged in the appeal “would have been made in relation 

to … [the Special Magistrate’s] order entered on February 6, 2020, following the January 30, 2020 

hearing.  The entrance of an amended order correcting a scrivener’s error and an order imposing a 

lien did not grant Appellant a second opportunity to appeal the … [Special Magistrate’s] decision 

made six months earlier.”  The Court also explained in its ruling that “[w]hat the landowner should 

have done to challenge the order finding the code enforcement violation was appeal the final order 

within thirty days after it was originally entered.” The Court cited to City of Fort Lauderdale v. 

Bamman, 519 So.2d 37 (Fla. 4th DCA 1987) and Hardin v. Monroe Cty., 64 So.3d 707 (Fla. 3rd 

DCA 2011), which were also code enforcement cases in which a property owner attempted to 

appeal the merits of a prior order when a supplemental order had been issued.    

 Practically speaking, Key Estero’s improper filing of the appeal of the February 6, 2020 

Special Magistrate Order within 30 days, rendered the Court without jurisdiction to review the 

merits of the claims. A court has authority to dismiss an appeal as a sanction upon a determination 

of willful or intentional noncompliance with court rules. Commonwealth Fed. Sav. Loan Ass’n v. 

Tubero, 369 So. 2d 1271 (Fla. 1990). As a result, the February 6, 2020 Order became a non-

appealable final determination of the merits of Key Estero’s argument and the Court correctly 

rejected Key Estero’s arguments on appeal.   

 
3 A dismissal with prejudice is a final judgment in a trial court that permanently dismisses a case 

and prevents it from being brought back to the same court.  Key Estero could have appealed the 

Court’s Order dismissing the case to the Second District Court of Appeal for further review but 

did not.  
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 It is worthy to note under Florida law a court does have discretion to review an untimely 

appeal if the court believes that the untimely appeal had merit or because public policy favored 

such consideration since Florida courts generally favor deciding controversies on their merits.  

Gillespie v. City of Destin, 946 So. 2d 1195 (1st DCA 2007). This principle is rooted in public 

policy, which disfavors dismissals solely based on procedural matters, especially in administrative 

matters where parties may be unrepresented by legal counsel. However, in this case the Court did 

not exercise this opportunity. Moreover, although Key Estero had the opportunity to appeal the 

Court’s Order, which it chose not to do, it instead decided to intentionally continue to engage in 

the illegal use of its property, from the date of the Court’s Order to the date of compliance in CE 

19-0026, which was September 28, 2022. 

 Collateral estoppel and administrative res judicata are related legal doctrines that are 

relevant and applicable to Key Estero’s arguments raised in this code enforcement case.  These 

legal doctrines prevent the relitigating of issues or claims that have already been decided.  

Collateral estoppel focuses on preventing the relitigating of specific issues that have been 

previously adjudicated by different entities. Administrative res judicata bars the relitigating of 

entire claims or causes of action that have been or could have been raised in prior proceedings. 

Both doctrines aim to promote judicial economy and finality in legal and administrative processes. 

Trucking Employees of North Jersey Welfare Fund, Inc. v. Romano, 450 So. 2d 843 (Florida 1984); 

Pelphrey-Weigand v. Weigand, 283 So. 3d 822 (Fla 2nd DCA 2019). 

 More specifically, collateral estoppel prevents identical parties from relitigating the same 

issues that have already been decided in a prior proceeding. The essential elements of collateral 

estoppel in a code enforcement case, as in other legal contexts, require the following elements to 

be met: (1) an identical issue must have been presented in the prior proceeding; (2) the issue must 

Page 219 of 328

https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a4MP0-D250-0039-4512-00000-00&pdmfid=1530671&pdcontentcomponentid=6253&pdproductcontenttypeid=urn:pct:30&pdisdoclinkaccess=true&pdischatbotdoc=true&pdrfcid=hnpara_9
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RRM-2G10-003C-X2PV-00000-00&pdmfid=1530671&pdcontentcomponentid=6255&pdproductcontenttypeid=urn:pct:30&pdisdoclinkaccess=true&pdischatbotdoc=true
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a5VX3-1RX1-DYV0-G323-00000-00&pdmfid=1530671&pdcontentcomponentid=6253&pdproductcontenttypeid=urn:pct:30&pdisdoclinkaccess=true&pdischatbotdoc=true


10 
 

have been a critical and necessary part of the prior determination; (3) there must have been a full 

and fair opportunity to litigate that issue; (4) the parties in the two proceedings must be identical; 

and (5) the issues must have been actually litigated. Lambert.   

 The Town Council’s decision on January 21, 2020 was a final appealable order regarding 

the issue.  In the instant case, Key Estero is collaterally estopped from raising the same arguments 

in this code enforcement case that it raised during the public hearings before the LPA and the Town 

Council, i.e. a determination that the use of its property for a commercial or shared parking lot is 

a legal non-conforming use. Key Estero’s arguments were critical and necessary before the LPA 

and Town Council, as well as in the instant case, to substantiate that its property was and remains 

a legal non-conforming use. Key Estero was afforded a fair opportunity to present its arguments 

before the LPA and the Town Council. No additional parties had an interest in the decision of the 

LPA or the Town Council except for Key Estero and the Town. The final decisions by the Town 

Council and the LPA addressed the merits of Key Estero’s arguments. 

 Similarly, Key Estero is barred from raising the same arguments in the instant case that it 

raised during the prior code enforcement hearing and on appeal to the Circuit Court by the doctrine 

of administrative res judicata. The doctrine of administrative res judicata applies the principles of 

res judicata within the context of administrative proceedings and, like collateral estoppel, prevents 

the relitigating of claims that were or could have been raised in a prior action between the same 

parties based on the same cause of action. Administrative res judicata has been applied cautiously 

to rulings or decisions by administrative bodies, including those dealing with zoning regulations.  

Marell v. Hardy, 450 So. 2d 1207 (Fla. 4th DCA 1984); City of Miami Beach v. Prevatt, 97 So. 2d 

473 (Fla. 1957). Administrative res judicata will apply only if the second application is not 

supported by new facts, changed conditions, or additional submissions by the applicant, which 
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substantially change the  facts in the case in a manner that is sufficient to prompt a different or 

contrary determination. Thomson v. Department of Environmental Regulation, 511 So. 2d 989 (Fla. 

1987), Emiddio v. Fla. Office of Fin. Regulation, 147 So. 3d 587. The determination of whether a 

significant change in circumstances has occurred lies primarily within the discretion of the 

reviewing administrative official or agency. Emiddio.   

 Administrative res judicata requires sameness of the: 1) identity of the thing sued for; 2) 

the identity of the cause of action; 3) the identity of the parties; and 4) the identity of the quality 

or capacity of the parties. Romano; Weigand.  The finding of a violation in the instant case as a 

repeat violation is consistent with the application of the doctrine of administrative res judicata and 

bars Key Estero from raising its argument regarding a legal nonconforming status of its illegal use 

based on the same argument that was presented in CE 19-10026 without any new facts, changed 

conditions, or additional evidence. In flagrant disregard of the determination of illegality in the 

prior code enforcement proceeding and apparently ignoring the fact that the prior violation resulted 

in a payment of $188,475.00, Key Estero continues to engage in and repeat its illegal conduct that 

is the subject matter of the instant case. Key Estero knows its use of the property as a commercial 

or shared parking lot is illegal, but because it results in a profit to pay its expenses, decides that it 

is ok to continue to violate the Town’s Land Development Code. As the evidence in the instant 

case shows when caught, Key Estero repeatedly makes the same losing arguments over and over 

again in defense of its illegal activity, while other property owners apply for the necessary 

approvals to legally operate commercial parking lots.  Key Estero has known since 2019, if not 

before, that its use under review in this case, was and is illegal under the Town’s Land Development 

Code.   
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 5. Laches. Furthermore, contrary to Key Estero’s allegation, the Town is not barred from 

maintaining this code enforcement action by laches. The doctrine of laches applies “to bar a claim 

based not upon the number of years which have elapsed between the accruing of rights and the 

assertion of them, but upon unreasonable delay in enforcing a right, coupled with a disadvantage 

to the person against whom the right is sought to be asserted.” Peacock v. Firman, 177 So. 2d 560 

(Fla 3rd DCA 1965).  In Peacock, the Court further explained that the “test in determining whether 

laches exists is whether the delay has resulted in injury, embarrassment, or disadvantage to any 

person, and particularly to the person against whom the relief is sought. Furthermore, laches is an 

affirmative defense. As such, the burden of proving it is on those who assert it, and it must be 

proved by very clear and positive evidence.”  Here, the burden is on Key Estero to provide laches 

as a defense. Key Estero has not demonstrated that the Town's delay in bringing this code 

enforcement case has caused it injury, embarrassment or disadvantage. This is simply not the case.  

There is no competent and substantial evidence to support this affirmative defense. In fact, Key 

Estero continues to benefit by any delay in adjudication of the code violation in the instant case as 

it continues to illegally operate a commercial parking and shared parking lot.   

 Key Estero’s statement that the Town has tolerated Key Estero’s use for almost 40 years, 

only to find the property in violation in 2019 for the first time is simply insulting. The Town has 

not delayed in bringing forth this code enforcement case based on a repeat violation from Key 

Estero’s 2019 violation. The 2019 violation was brought into compliance on September 28, 2022, 

only as a result of Hurricane Ian because Hurricane Ian allowed for clear documentation that the 

illegal use had stopped due to the impossibility of operating a commercial/ shared parking lot in 

the aftermath of Hurricane Ian. Subsequent to a finding of compliance, Key Estero paid its 
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outstanding 2019 lien, which was already in foreclosure. Once the prior lien was paid, the Town 

proceeded with issuance of the Notice of Violation in this case as a repeat violation.   

 In view of the immediate recovery efforts needed in the aftermath of Hurricane Ian and the 

subsequent demand for redevelopment, any lapse of time or delay by the Town in presenting this 

code enforcement case is not unreasonable in view of the circumstances.  Moreover, whether to 

issue or not issue a Notice of Violation remains a discretionary function performed by a local 

government.  As stated above, Key Estero has not been harmed by any delay by the Town in issuing 

the Notice of Violation in this case.  

 More important to note is that since the August 6, 2024, special magistrate hearing, the 

Town has not received notice that 1) Key Estero has stopped operating its property as a commercial 

parking/ shared parking lot; or 2) contrary to Key Estero’s claim in its PowerPoint presentation, 

completed its application for a special exception to permit shared parking.  As of the date of filing 

of this Reply, a completed special exception application has not been submitted to the Town’s 

portal for review. Any delay in obtaining compliance regarding the March 18, 2024 violation is 

due to a failure to act on the part of Key Estero.  Rather than taking action to remedy the violation, 

Key Estero continues to unlawfully operate a commercial parking/ shared parking lot. The Town 

will present evidence of Key Estero’s continued illegal use of the property in the agenda materials 

at the September 5, 2024 hearing for the Special Magistrate’s consideration. 

 7.  Remaining Arguments. The Town finds no relevance or merit in Key Estero’s claims 

regarding a taking, retroactive application of a special exception, loss of a non-conforming use due 

to a change in ownership or any violation of Section 715.075(1)(a), Florida Statutes, related to 

motor vehicle parking rules and rates. The excerpt from the Lee County Code containing the words 

“Parking Lots (Commercial)” does not on its face appear to be ambiguous.  Regardless, there is an 
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obvious difference between an interpretation of an ambiguous zoning code in favor of a property 

owner and application of a zoning code to a property owner without any evidence of required 

permits or approval to engage in the use authorized by the zoning code. 

  Moreover, should Key Estero obtain a special exception from the Town Council, it will not 

memorialize or exonerate Key Estero from its past illegal use as suggested in the Respondent’s 

Brief. The special exception would only permit a shared parking use on the Key Estero property if 

it is approved and in compliance with Section 34-2011(2) of the Town’s Land Development Code 

and not a “Parking Lot (Commercial)” as may have been authorized under the Lee County Code. 

The Town Council has the authority to approve a special exception for shared parking subject to 

conditions, including but not limited to further compliance with American with Disabilities Act, 

setbacks, landscaping, etc.. Section 34-2011(2) of the Town’s Land Development Code defines 

“shared parking lots” as “open to the public generally for a fee, regardless of the destination of the 

person parking there. Shared parking lots may be operated as a private business or by a 

governmental entity, and may include a surface parking lot and/or a parking garage.” 4 

 In addition, obtaining a special exception does not mitigate or excuse the imposition of a 

fine for Key Estero’s repeat violation from March 18, 2024 to date in the instant case.  The Town 

will present testimony from the Town’s Code Enforcement Officer regarding the current status of 

compliance as of the date of the hearing on September 5, 2024.   

  

 
4 Subsections (a) and (b) of Section 34-2011 of the Town’s Land Development Code provide: (a) 

Permanent shared parking lots are considered a principal use of a parcel of land and may be 

approved in certain zoning districts only by special exception or through the planned development 

zoning district procedures.  (b) Parking garages that operate in whole or part as shared parking lots 

are also considered a principal use of land and may be approved only through the planned 

development zoning district procedures (see Section 34-620(d) and 34-676(e) of this Chapter.  
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CONCLUSION: 

 In closing, the Town requests the Special Magistrate reaffirm its earlier finding that Key 

Estero has committed a repeat violation of Section 34-3203 and impose a fine in the amount of 

$500 per day for the number of days since March 18, 2024, that the violation remains in existence.  

The Town requests the Special Magistrate order Key Estero to notify the Town when it has come 

into compliance by 1) no longer engaging in shared parking without a special exception; or 2) upon 

obtaining a special exception as required by the Town’s Land Development as Key Estero has been 

advised multiple times. The Town does not believe the evidence in the record in this case justifies 

any further delay to the imposition of a fine. There is not, nor does it appear that there has ever 

been any competent and substantial evidence that Key Estero is a legal non-conforming use.  

Instead, the record shows that Key Estero continues to violate the Town’s Land Development Code 

in utter disregard and respect for the Town and its residents, and believes that continuing to make 

losing arguments will somehow make its unlawful use of its property legal.    

  

       Respectfully submitted, 

       _________________________________ 

       Nancy Stuparich, Esquire 

       Vose Law Firm, LLP 

       324 W Morse Blvd 

       Winter Park, FL 32789 

       407-645-3735 

       nstuparich@voselaw.com 

       cdarcy@voselaw.com 

       mguidone@voselaw.com 

 

cc:  Amy S. Thibaut, Esquire 

       Amy Baker, Town Clerk  
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CODE COMPLIANCE SPECIAL MAGISTRATE 

FOR 

THE TOWN OF FORT MYERS BEACH, FLORIDA  

 

 

TOWN OF FORT MYERS BEACH,  

FLORIDA, 

 

                           Petitioner,     CE No. 202-40249 

 

vs. 

 

KEY ESTERO SHOPS, LLC, 

 

                            Respondent. 

 

 

REPLY BRIEF APPENDIX 

 

 

 Exhibit A – Town of Fort Myers Beach Charter 

 Exhibit B – Lee County Charter 

 Exhibit C – Local Planning Agency Minutes and Materials 

 Exhibit D – Fort Myers Beach Town Council January 21, 2020 Meeting Minutes 

 Exhibit E – Fort Myers Beach Town Council January 21, 2020 Agenda Materials 

 Exhibit F – Special Magistrate January 30, 2020 Transcript 

 Exhibit G – Special Magistrate Materials 

 Exhibit H – Court Order Granting Motion to Dismiss Appeal with Prejudice 
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Town of Fort Myers Beach 
 Agenda Item Summary Red Sheet Number:2024-169  
   
Property Address and Owner:  Hearing Date: September 5, 2024 
   
Case Number:  20240316 
Violation:           Failure to maintain a property in safe condition or demolition 
Code Section:  LDC Sec. 6-111 - Adoption; amendments  
                          103.5 Unsafe buildings or systems 
Code Officer:   D. Batt 
Case closed.  Matter transferred to Building Official's for further consideration under the Unsafe 
Building Code.  
    
Subject: 
The maintaining of a property with structure(s) in need of repair and/or demolition. 
Code Section: 
LDC Sec. 6-111 -  Adoption; amendments 
103.5 Unsafe buildings or systems 
Reference Number: 
20240316 
Strap Number: 
33-46-24-W2-0030D.0050 
Officer: 
D. Batt 

 
 
Narrative: 
Case Number:  20240316 
Violation:           Maintaining of a property in need of repair and/or  
                          demolition 
Code Section:  LDC Sec. 6-111 - Adoption; amendments  
                          103.5 Unsafe buildings or systems 
Code Officer:   D. Batt 
Case closed as liability was transferred to the Building Official's authority 
 
Attachments:  
 
Town Recommendations: 
Case closed as liability was transferred to the Building Official's authority 
 
Town Approvals: 
    Date: August 27, 2024 
Thomas Yozzo, Operations & Compliance Manager   
    Date: August 29, 2024 
nancy stuparich, Town Attorney   

 

Page 328 of 328


	I. CALL TO ORDER
	II. APPROVAL OF MINUTES
	A. Special Magistrate Hearings - August 6, 2024
	Special Magistrate Hearing Minutes 8-6-2024 Draft


	III. SWEARING IN OF THOSE PROVIDING TESTIMONY
	IV. CONTINUED CASES
	A. 144 Gulf Island Dr., Andrews, David + Mardina
	Red Sheet
	Exhibit A- Establishment of Ownership
	Exhibit B- Photos of Initial Site Inspection
	Exhibit C- Notice of Violation and Service
	Exhibit D- Affidavit of Non-Compliance
	Exhibit E- Referenced Town of Fort Myers Beach Code of Ordinances
	Exhibit F- Notice of Hearing and Service
	Exhibit G- Order to Continue
	Exhibit H- Affidavit of Compliance
	Exhibit I- Notice of Hearing

	B. 1661 Estero Blvd., Key Estero Shops, LLC
	Red Sheet
	Exhibit A- Establishment of Ownership
	Exhibit B- Photos of Initial Site Inspection
	Exhibit C- Notice of Violation and Service
	Exhibit D- Affidavit of Non Compliance
	Exhibit E- Referenced Town of Fort Myers Beach Code of Ordinances
	Exhibit F- Notice of Hearing for 8/6/2024
	Exhibit G- Service and Affidavit of NonCompliance
	Exhibit H- Establishment of Repeat Violation
	Exhibit I- Order Continuing, Partial Findings and Conclusions of Law
	Exhibit J- Key Estero Shops, LLC Brief and Appendix
	Exhibit K- Town of Fort Myers Beach  Reply Brief and Appendix
	Exhibit L- Affidavit of NonCompliance
	Exhibit M- Notice of Hearing

	C. 5740 Lauder St., McCarthy, Wendy L. + Unknown Heirs of McCarthy, Janet
	Red Sheet





