
Fort Myers Beach Management & Planning Session

Council Chambers
2525 Estero Blvd.

Fort Myers Beach, FL 33931

Agenda Wednesday, April 7, 2021 9:00 AM

ORDER OF BUSINESS

I. CALL TO ORDER
II. PLEDGE OF ALLEGIANCE
III. ITEMS FOR DISCUSSION
 A. Lee County Update - written report only

Update of Lee County projects on Fort Myers Beach
 B. Discuss Bay Oaks' site plan

Consideration of the Lee County School Board changes to Bay Oaks 
Recreational Campus' redevelopment site plan.

 C. Newsrack Ordinance 17-14
Review of current Newsrack Ordinance

 D. Discussion regarding the Town permitting additional Waterway Markers
Discussion regarding consent to permit additional Waterway Markers

 E. Bay Mar Drive Easement Discussion
Discussion regarding a neighborhood request for an observation pier at 
Bay Mar Drive the existing property ownership under the current 
easement agreement.

 F. American Rescue Plan
Preliminary discussion and planning of American Rescue Plan funds

IV. AGENDA MANAGEMENT
 A. April 7, 2021
V. ADJOURNMENT

NOTE: THIS MEETING IS TELEVISED LIVE ON COMCAST CHANNEL 98.
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Regular Meeting Wednesday, April 7, 2021 9:00 AM

2 | P a g e

IF A PERSON DECIDES TO APPEAL A DECISION MADE BY THE COUNCIL IN ANY 
MATTER CONSIDERED AT THIS MEETING/HEARING, SUCH PERSONS MAY 
NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDING IS MADE, 
TO INCLUDE THE TESTIMONY AND EVIDENCE UPON WHICH ANY SUCH 
APPEAL IS TO BE BASED.

For special accommodations, 
please notify the Town Clerk’s 
Office at least 72 hours in 
advance. (239) 765-0202 

Help for the hearing impaired is 
available through the Assistive 
Listening System. Receivers 
can be obtained from the Town 
Clerk’s Office. 

In accordance with the Americans with Disabilities Act (ADA), persons needing a 
special accommodation to participate in the Board’s proceedings should contact the 
Town Clerk’s Office not later than three days prior to the proceedings. 
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Town of Fort Myers Beach
Agenda Item Summary Green Sheet Number:2021-222

1. Requested Motion: Meeting Date: April 7, 2021

Update of Lee County projects on Fort Myers Beach

Why the action is necessary:

What the action accomplishes:
Facilitates communications between the Town and County 

2. Agenda: 3. Requirement/Purpose:
ITEMS FOR DISCUSSION

5. Background:

Attachments:
1. Estero Blvd Update for 4.7.2021 M-P

Financial Impact:

6. Alternative Action

7. Staff Recommendations:

8. Recommended Approval:
  Date: March 31, 2021
John R Herin Jr, Town Attorney
  Date: March 31, 2021
Roger Hernstadt, Town 
Manager
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Estero Boulevard Update to Town of Fort Myers Beach  

Management & Planning 04/07/2021 Meeting 
Estero Boulevard Segments 3 & 4 and 5 & 6 

 

 

Estero Boulevard Segments 3 and 4 - Current Status: 
 

• Work is complete except for some added scope as follows: 

o Add flumes at designated side street inlets to improve drainage 

o Add concrete valve collars on all valves located in the asphalt. This includes Town potable water and LCU 

force main.  

Estero Boulevard Segments 5 and 6 - Current Status: 
 

• Construction activities in Segments 5 and 6 are taking place in four locations: 

1. Albatross Street to Lenell Road - Northbound lane  

▪ The northbound lane in this section is generally complete. 

2. Lenell Road to Buccaneer Drive - Northbound lane  

▪ CenturyLink work is complete. 

▪ Crews are installing storm drain pipe. 

▪ As storm drain pipe is installed, crews will follow with roadway, concrete curb lines, sidewalks, 

driveways and restoration. 

3.  Buccaneer Drive to Estrellita Drive - Northbound lane  

▪ Crews are working south to north in this section. 

▪ Crews are clearing the right-of-way. 

▪ Crews are installing storm drain pipe from the south to the north in this section.  

▪ CenturyLink is working ahead of storm drain pipe crews relocating an existing phone line found 

to be in conflict with the new pipe. 

▪ Approximately 40% of storm drain pipe has been installed in this section (from Estrellita Drive 

to north of Tarpon). 

▪ Concrete, roadway, and restoration crews to follow once storm drain installation is complete. 

4. Outfall between Santa Maria and Bella Lago  

▪ The outfall at this location is completed. 

5. Buccaneer Drive to 7853 Estero Boulevard - Bald Eagle Area – Construction cannot be done in this 

area until May 15th due to the bald eagle nesting season. Crews will work up to the bald eagle area and 

pass through that section once the bald eagle nesting period ends.  
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Town of Fort Myers Beach
Agenda Item Summary Green Sheet Number:2021-183

1. Requested Motion: Meeting Date: April 7, 2021

Consideration of the Lee County School Board changes to Bay Oaks Recreational Campus' 
redevelopment site plan.

Why the action is necessary:
Direction from Town Council regarding how town staff should proceed. 

What the action accomplishes:
Provides an update of the Final Site Plan for the Bay Oaks Redevelop Project. 

2. Agenda: 3. Requirement/Purpose:
ITEMS FOR DISCUSSION Other

5. Background:

Attachments:
1. Bay Oaks Parcels Plan
2. Bay Oaks Draft Final Site Plan

Financial Impact:

6. Alternative Action
Do not discuss. 

7. Staff Recommendations:

8. Recommended Approval:
  Date: March 18, 2021
Chelsea O'Riley, Public Works 
Director
  Date: March 31, 2021
John R Herin Jr, Town Attorney
  Date: March 31, 2021
Amy Baker, Town Clerk
  Date: April 01, 2021
Roger Hernstadt, Town Manager
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This plan is conceptual in nature, and is intended for the

convenience of reference and discussion.  The plan should not

be relied upon as a representation, express or implied, of a

master plan for the Bay Oaks Campus.

All areas, improvements, structures are approximate, and are

based upon publicly available parcel data and or base survey

provided.

The plan considers potential impacts to existing wetland and

water management areas, in the interest of providing desired

program elements on the site.

The plan utilizes reduced safety zones for field and court

sports in the interest of providing desired program elements on

the site.

The water management strategy for all improvements shall be

determined by the engineer of record and should consider low

impact design solutions.  The engineer of record should

perform full water management calculations to determine

needs for the project.
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Town of Fort Myers Beach
Agenda Item Summary Green Sheet Number:2021-221

1. Requested Motion: Meeting Date: April 7, 2021

Review of current Newsrack Ordinance

Why the action is necessary:
Per Council direction this Town regulation is being placed on the agenda for review and 
discussion purposes

What the action accomplishes:
Provides the Council and staff the opportunity to review the efficacy of the current regulations 
and for Council to direct staff to revise the regulations if deemed appropriate and necessary

2. Agenda: 3. Requirement/Purpose:
ITEMS FOR DISCUSSION

5. Background:
At the request of Town Council, this item is on the agenda for review and discussion

Attachments:
1. 17-14, Ordinance Newsracks
2. Fort Lauderdale, FL Code of Ordinances-C1

Financial Impact:

6. Alternative Action

7. Staff Recommendations:

8. Recommended Approval:
  Date: March 31, 2021
John R Herin Jr, Town Attorney
  Date: April 01, 2021
Roger Hernstadt, Town 
Manager
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Town of Fort Myers Beach
Agenda Item Summary Green Sheet Number:2021-231

1. Requested Motion: Meeting Date: April 7, 2021

Discussion regarding consent to permit additional Waterway Markers

Why the action is necessary:
Pursuant to F.S. 327.41(4), “No person or municipality, county, or other governmental entity 
shall place any regulatory markers in, on, or over the waters of the state or the shores thereof 
without a permit from the division pursuant to s. 327.40”

The Idle Speed No Wake (ISNW) waterway markers posted at the private docks and pilings of 
the Waterside Dock Association do not meet the statutory requirements for waterway markers. 
Town staff proposes to submit an amendment to FUWM-002 to permit Slow Speed Minimum 
Wake (SSMW) markers to replace the illegal markers.

Authorization is required to permit the sign replacements and provide direction on funding 
responsibilities for the cost of posting and maintaining the SSMW waterway markers in 
accordance with FWC Guidelines.

What the action accomplishes:
Brings the waterway markers into compliance with Florida Statutes to provide for more effective 
enforcement of boat speeds in the back bay.

2. Agenda: 3. Requirement/Purpose:
ITEMS FOR DISCUSSION

5. Background:
Staff conducted a sign inventory in the Southern Back Bay Waters of Estero Island. Summary:

 6 waterway markers authorized by FWC permit FUWM-21-002 have been installed. 
 Markers on south border of Manatee Protection Zone (MPZ) to be moved to the inside of 

the MPZ by Lee County.
 Piling of Marker 63 has become dislodged and washed up on Coon Key. Boats reported to 

be running aground on the shoal #63 delineated.   Lee County staff are aware of the 
downed piling.  A buoy reported to have been installed until the piling can be replaced.

 Town staff received a complaint regarding new Idle Speed No Wake markers posted on 
Waterside docks.   The dock association has been informed that the markers are not 
legal. The Dock Association requested to replace Idle markers with Slow Speed markers. 
For permitting with FWC, the Town can amend FUWM-21-002 to include new Slow Speed 
markers on the private dock and piling structures.

Attachments:
1. 210326 Waterway Marker Sign Survey

Financial Impact:
The FWC application to amend the current permit is free.  Staff proposes that the Waterside 
Dock Association pay for the posting and maintenance of the signs in accordance with FWC 
Guidelines.
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6. Alternative Action
Do not permit Slow Speed waterway markers to replace the Idle Speed markers at the private 
docks of the Waterside Dock Association.

7. Staff Recommendations:
Give staff direction to permit the waterway markers with the caveat that the Waterside Dock 
Association pay for the posting and maintenance of the signs in accordance with FWC Guidelines. 

8. Recommended Approval:
  Date: April 01, 2021
Amy Baker, Town Clerk
  Date: April 01, 2021
Roger Hernstadt, Town 
Manager
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Town of Fort Myers Beach
Agenda Item Summary Green Sheet Number:2021-220

1. Requested Motion: Meeting Date: April 7, 2021

Discussion regarding a neighborhood request for an observation pier at Bay Mar Drive the 
existing property ownership under the current easement agreement.

Why the action is necessary:
Direction from Town Council to expend Town funds to attempt to implement the project by 
resolving land issues, if possible, and cost of design, permitting, construction and inspection to 
be done by residents in town.

What the action accomplishes:
Provides staff with instructions on how to proceed based on the Bay Mar Drive easement 
agreement. 

2. Agenda: 3. Requirement/Purpose:
ITEMS FOR DISCUSSION Other

5. Background:

Attachments:
1. Bay Mar Drive Easement
2. Bay Mar History

Financial Impact:

6. Alternative Action
Do not discuss. 

7. Staff Recommendations:

8. Recommended Approval:
  Date: March 29, 2021
Chelsea O'Riley, Public Works 
Director
  Date: March 31, 2021
John R Herin Jr, Town Attorney
  Date: March 31, 2021
Amy Baker, Town Clerk
  Date: April 01, 2021
Roger Hernstadt, Town Manager
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BELOW INFORMATION PROVIDED BY RESIDENT, MR. TIMOTHY J. SHADLE:

I purchased my home on Bay Mar back in early 2013. Prior to purchasing the home, I had 
discussions with the former owner, and during those discussions, I was told that the public had 
a legal "public walkway easement" to the back bay through a small right of way between the two 
end of the street properties. This has been used for years and years, attested to by many 
current and former Bay Mar Property Owners, and people have fished from that area as well as 
launched kayak's since the homes were first built in the 70's.

Prior to my purchase, the late husband of the person I purchased the property from had 
discussions with several neighbors about having a pier built into the back bay extending out 
from the easement. I believe that the deceased former owner of my home was the one who 
initiated the conversation with another current owner that had a copy of the original plat of the 
street, in addition to copies of the current and root deeds of the two end properties, now owned 
by the Naccarato's and Barnes's. Shorty after those conversations were initiated, the husband 
of the former owner of my home contracted cancer and passed away so the conversation about 
the pier ceased for a brief time. 

After me purchasing my home, I think in early to mid 2014, I learned that the one end property 
to the right, the one the Naccarato's own now, was for sale. I pulled the deed myself and read it 
carefully. I noticed that there was a  6' "public walkway easement" mentioned in that deed. I had 
a discussion with the seller and shortly afterwards I learned that the property was sold.  

Since that time, I've been told by former tenants of mine of harassment by the Naccarato's when 
utilizing the "pedestrian walkway easement", I've been told by other homeowners and tenants 
on the street of harassment and I've seen documents and emails between town officials and 
several owners on Bay Mar from 2015 in which several owners are complaining of impeded 
access to the easement as well as harassment by the owners. It's been told by many Bay Mar 
Property Owners, tenants and visitors over the years that they have been sworn at, yelled at, 
threatened and sprayed with water. I've seen emails, including emails between E. Megan Will, 
Senior Planner back in 2015 and Kara Lyn Stewart, Program Developer back in 2015, in which 
several homeowners were complaining in those emails of impeded access to the easement. 

In one email that I saw, Kara suggested that the owners retain an attorney to resolve the issue 
through the court. It was after that email, and suggestion to retain council, that a meeting was 
suggested and happened with many homeowners and representatives from the Town, and I 
think you were actually present at that meeting. After that meeting, apparently the Towns 
representatives were taking a hands off approach and shifting the enforcement responsibility to 
the homeowners of Bay Mar. This is what prompted the Reed's and David Michielini to file suit 
against both the Naccarato's and the Barnes's. The issue has now been adjudicated and there 
now is a Court Order and Civil Contempt Order that clearly shows there is an existing 6 foot 
pedestrian walkway easement. The exact wording of the ORDER in the January 18, 2017 
"FINAL JUDGEMENT AFTER DEFAULT GRANTING DECLARATORY JUDGMENT AND 
MANDATORY INJUNCTION" states as follows, and I'm quoting;

"Plaintiffs, DAVID  MICHIELINI, JAMES S. REED, JR.. and REBECCA REED, husband and 
wife, their heirs, successors, and assigns, together with the general public, are entitled to full, 
complete, unimpeded, unobstructed, and unhindered use of the 6 foot public walkway purposes 
easement, as well as the easement for drainage and utility purposes, from Bay Mar Drive, to 
Ostego Bay, along the northwesterly boundary line of the real property owned by Defendants 
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CARMELLO NACCARATO, and FRANCA NACCARATO, husband and wife, and described in 
the warranty deed recorded as instrument number 2014000195800 in the Lee County Public 
Records." There are two other ORDERS as well in this ORDER but I wont rewrite them. 

There also is a subsequent "ORDER FINDING CIVIL CONTEMPT, DIRECTING COMPLIANCE 
WITH MANDATORY INJUNCTION, IMPOSING CONDITIONS, AND FINDING ENTITLEMENT 
TO ATTORNEY'S FEES" dated April 3, 2019, and there are 9 (nine) findings and the Court 
Order. That Order is very specific about access, vegetation, landscaping, sprinklers, watering 
and the six (6) foot public walkway easement. 

I'm going to attach both the April 3, 2019 order and the January 18, 2017 orders to this and 
probably two subsequent emails as there are eleven documents that I need to send and I can 
only send five at a time.

The "pedestrian walkway easement" is also clearly stated in both the Naccarato's and 
neighboring property owners, the Barnes's, deeds. The Barnes's address is 159 Bay Mar Drive, 
Fort Myers Beach, FL 33931 and I believe you have copies of those deeds.

Shortly after I first was told by one of my former tenants of his experience with the current 
owner, I looked into the Barnes's root and subsequent deeds myself. I then spoke to a few 
knowledgeable and long time owners on the street, who showed me a copy of a plat plus copies 
of deeds of both end of the street properties that showed the 6' public easement. I then 
contacted the town and I spoke about the situation and was told that the issue would be looked 
into. I was contacted back and I was told there was indeed a "public walkway easement" and it 
would be enforced. I was asked if our neighborhood wanted the town to put up a sign, 
acknowledging there was a "public walkway easement" but it never happened.

There is an official record of application and permit for a fence that the Barnes's applied for and 
received, which includes a registered survey sketch submitted by the Barnes's, that showed the 
6' "public walkway easement". I also have a copy of a Code Violation issued by the Town of Fort 
Myers Beach to the Barnes's, shortly after the town taking over permitting from Lee County, to 
remove the fence out of the existing easement.

In one email I saw dated May 6, 2015, I see that E. Megan Will, Senior Planner, acknowledges 
"The easement is public", referring to the easement on Naccarato's side. In that email, E. 
Megan also states that she spoke to at least two other residents, besides the person she's 
emailing to, Mrs. O'Riley, that at least two other property owners expressed "concern over 
access to the easement". 

Many incidents over access have happened over time, since the current owners purchased the 
property, including sheriff's called and responding. After so many incidents is why the meeting 
was asked for and happened with town officials and Bay Mar Property Owners then a 
subsequent lawsuit. I think because of the the town refusing to take action was why the two 
owners on Bay Mar, James Reed, Rebecca Reed and Dave Michielini, filed suit against the 
Barnes's and Naccarato's. The Plaintiffs wanted to establish that there is indeed a "public 
walkway easement" of 6' on each property and to stop further obstruction or harassment when 
that easement was used. That issue has now been determined by the Court in Lee County 
Florida so there now is no question of this 12' total easement, 6 foot on each side of the 
property line between the Barnes's and Naccarato's.
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Subsequent to the court action, the Barnes's signed an agreement that there is an existing 6' 
right of way on their property and are allowing access. The Naccarato's did not sign an 
agreement but it was determined by the court that there is indeed an established 6' "public 
walkway easement" and that any further obstruction of access by any means, including 
landscaping, plus any harassment of any type, including sprinklers or spraying water, would 
constitute "contempt of court". I believe the agreement between the Plaintiffs and Barnes's was 
included in the material that I dropped off plus the entire court record of the lawsuit and outcome 
can easily be obtained through the Lee County Court website and the Case number is 16-CA-
1178.

Back in December of 2020, I surveyed every home on Bay Mar Drive, spoke personally to 21 
homeowners myself, and obtained written confirmation of support of a pier/observation deck into 
the back bay by all 21. I sent out 7 letters, with self addressed stamped envelopes, to 7 
addresses listed for owners and received 5 back with "yes" in support also. I spoke with 1 
Estero Blvd owner, across from Bay Mar, and that owner also signed "yes" in support. There is 
1 owner that I have not spoken with, nor sent a letter to, the Naccarato's. I plan on talking to 
Carmelo in the coming days but am under the assumption that he will not be happy or 
supportive. In conclusion, out of 29 homeowners on Bay Mar, and 1 on Estero, there were 27 
"yes" in support, 2 owners did not respond at all and 1 has not been asked as of yet. 

It's our hope that the Town Council will agree with our neighborhood, and the Order by Lee 
County Court, and take the position that there is an established "6 foot pedestrian walkway 
easement" on each back bay property, for a total of 12', and enforce that right of way, including 
any obstructing landscaping. At this time there is a cluster of palm trees at approximately the 6 
foot line on Naccarato's side and more coconuts keep being placed around the base of the 
cluster, which will soon, if not already, be encroaching into that easement, as well as Palm 
Fronds from those Palms. (Just an FYI, the easement under discussion is the same easement 
used for the towns storm water drain to the back bay.) As a note, to date, there has been no 
obstruction or harassment by the Barnes's and we're not asking that any enforcement action be 
taken against them, nor do we feel at this time there is any encroachment of vegetation or 
landscaping on their side. Our issue is with the Naccarato's solely at this time. That's not to say 
that there won't be any future encroachment or harassment by the Barnes's or subsequent 
owners of their, or Naccarato's property, so this is why a determination of the 6-ft easement on 
both sides of the property line should be acknowledged and enforced by the Town so this issue 
is settled once and for all.

It's also the hope of our neighborhood that the Town Council will permit the construction of a 
pier or observation deck, with railing, and an area where safe launching of a kayak can take 
place. The cost to do so we'd hope that the town would absorb in the interest of public safety 
and enjoyment, but this obviously will be part of any discussion. Acknowledgment of the 
easement is obviously required first before the pier/observation deck can be considered, so the 
first goal is to get this acknowledgement and commitment to enforce the easement by the Town 
Council. Once this is acknowledged, discussion can be had about design, cost and who pays for 
a pier/observation deck.

It is our neighborhood's desire to have a safe, peaceful area for viewing, fishing and launching, 
as intended by the original designer of lot 55, and drawn on the plat and clearly mentioned in 
both back bay deeds. 
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I have a copy of the plat, all deeds and other documentation but I think what you have should 
suffice, but if there's anything else you'd like me to supply, or you have any further questions, 
please feel free to get back to me. 

Best regards,
Timothy J Shadle
105 Bay Mar Drive
Fort Myers Beach, FL 33931
570-424-0344
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Town of Fort Myers Beach
Agenda Item Summary Green Sheet Number:2021-228

1. Requested Motion: Meeting Date: April 7, 2021

Preliminary discussion and planning of American Rescue Plan funds

Why the action is necessary:
To begin to consider the best use of the ARP funds relative to the Town's unfunded priorities.

What the action accomplishes:
Positions Town staff to implement Town projects on a timely basis.

2. Agenda: 3. Requirement/Purpose:
ITEMS FOR DISCUSSION

5. Background:
The U.S. House of Representatives recently passed the American Rescue Plan COVID-19 relief 
package which will provide direct aid to all 411 of Florida's municipal governments.   The Town 
is projected to receive almost $3 million ($2,981,056) in two payments.

Attachments:

Financial Impact:
This would allow Town Council to address unfunded or future priorities. 

6. Alternative Action

7. Staff Recommendations:
Monitor rules and regulations, Florida and National League of Cities technical advice.

8. Recommended Approval:
  Date: March 31, 2021
John R Herin Jr, Town Attorney
  Date: March 31, 2021
Amy Baker, Town Clerk
  Date: April 01, 2021
Roger Hernstadt, Town 
Manager
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163 4th of July Fireworks/Parade Parks & Rec added 02.09.2021 04.19.2021
172 TECO Agreement Attorney added 02.23.2021 04.19.2021
177 Change Order:  Phase 2, Part 1 Utilities added 03.16.2021 04.19.2021
180 Change Order:  Phase 4 / Bay View Utilities added 03.23.2021 04.19.2021

164 Town Council meeting schedule  (August - December) Town Clerk added 02.09.2021 05.03.2021

155 Preliminary Millage Finance June
137 Presentation: FDOT SR865 Project Pending FDOT added 01.13.2021 May
123 Veteran Tribute @ Bayside Park (BV) TC added 12.03.2020 TBD M&P
139 Acquiring HOA Beach Accesses (RH) TC added 01.21.2021 TBD M&P
140 Discussion: Regulations regarding footprint of a property (RH) TC added 01.21.2021 TBD M&P
174 Work Force Housing Initiative (RH/BV) TC added 03.04.2021 TDB M&P

 County Estero Blvd. Update at the first M&P of each month

AGENDA MANAGEMENT
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