
Fort Myers Beach Local Planning Agency

Council Chambers
2525 Estero Blvd.

Fort Myers Beach, FL 33931

Agenda Wednesday, October 20, 2021 1:30 PM

ORDER OF BUSINESS

I. CALL TO ORDER
II. INVOCATION
III. PLEDGE OF ALLEGIANCE
IV. SUNSHINE LAW, PUBLIC RECORDS, AND ETHICS
 A.

Town Attorney Presentation
V. REORGANIZATION
 A.

Selection of Chair and Vice Chair
VI. APPROVAL OF MINUTES
 A. September 14, 2021
VII. PUBLIC HEARINGS
 A. VAR20210073 6036-38 Estero Boulevard Pool Setback

Approve/Approve with Conditions/Deny VAR20210073 6036-38 Estero 
Boulevard Pool Setback

 B. VAR20210039 71 Chapel Street Setback Variance
Approve/Approve with conditions/Deny VAR20210039 71 Chapel Street 
Street Setback Variance

 C. LDC Amendment, Subdivision V, Commercial Boulevard Zoning District
Recommend Approve / Deny Recommended Amendments to Land 
Development Code Subdivision V, Commercial Boulevard Zoning 
District.

 D. LDC Section 34-638, Minimum Setbacks and Size for Large Homes and Lots
Recommend Approve / Deny Recommended Amendments to Land 
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Development Code Section 34-638, Minimum Setbacks.
 E. LDC Text Amendment Article II Noise Control

Recommend Approve / Deny Recommended Amendments to Land 
Development Code Article II Noise Control

VIII. ADMINISTRATIVE AGENDA
IX. LPA MEMBERS ITEMS/REPORTS
X. LPA ATTORNEY ITEMS/REPORTS
XI. COMMUNITY DEVELOPMENT ITEMS/REPORTS
XII. ITEMS FOR NEXT MONTHS AGENDA
XIII. PUBLIC COMMENT
XIV. ADJOURNMENT

NOTE: THIS MEETING IS TELEVISED LIVE ON COMCAST CHANNEL 98.

IF A PERSON DECIDES TO APPEAL A DECISION MADE BY THE COUNCIL IN ANY 
MATTER CONSIDERED AT THIS MEETING/HEARING, SUCH PERSONS MAY 
NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDING IS MADE, 
TO INCLUDE THE TESTIMONY AND EVIDENCE UPON WHICH ANY SUCH 
APPEAL IS TO BE BASED.

For special accommodations, 
please notify the Town Clerk’s 
Office at least 72 hours in 
advance. (239) 765-0202 

Help for the hearing impaired is 
available through the Assistive 
Listening System. Receivers 
can be obtained from the Town 
Clerk’s Office. 

In accordance with the Americans with Disabilities Act (ADA), persons needing a 
special accommodation to participate in the Board’s proceedings should contact the 
Town Clerk’s Office not later than three days prior to the proceedings. 
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Fort Myers Beach Local Planning Agency

Council Chambers 
2525 Estero Blvd.

Fort Myers Beach, FL 33931

Minutes Tuesday, September 14, 
2021

9:00 AM

ORDER OF BUSINESS
DRAFT

I. CALL TO ORDER
Members present: Chair Megan Heil, Forrest Critser, Jane Plummer, Scott Safford 
and Karen Swanbeck.
Excused: Patrick Vanasse

II. INVOCATION
Chair Heil.

III. PLEDGE OF ALLEGIANCE

IV. APPROVAL OF MINUTES

A. August 10, 2021
LPA Member Safford moved to approve the minutes; second by LPA 
Member Critser.
Motion approved 5-0.

V. PUBLIC HEARINGS
A. VAR20210063 16 Pepita Street

Approve/Approve with Conditions/Denial of VAR20210063 - a variance 
from Table 34-3, 25 feet rear waterbody setback, for a reduction of 8 
feet 8 inches.
Town Attorney Herin, Jr. swore in those providing testimony. Ex parte 
communications: LPA Member Plummer spoke to the next-door neighbor 
who supported the request. No disclosures from other members.
Jim and Tracy Bougoulas, owners, utilized PowerPoint for their presentation. 
Slides included: Request for Variance; Variance is Needed; Decaying
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Structure was Demolished in 2020; Previous Home was Not Compliant to 
Setback Code Requirements; Irregular Shaped Lot; Hardship; Request for 
Waterbody Setback; Design; Second Floor Front Roof; Front & Left Side 
Elevation View; Read & Right Side Elevation View; In Accordance with LDC 
Sec. 34-88; Similar Variance at 272 Miramar and support from Pepita St.
Neighbors.
Assistant Community Development Director Carl Benge reviewed the 
variance request with PowerPoint. Slides included: Variance Request; 16 
Pepita Site Plan and Staff Findings and Recommendations. He noted that 
staff recommended denial of the request.
Chair Heil questioned whether the stairs could be relocated. She reviewed 
exceptional or extraordinary criteria regarding the variance. Mr. Bougoulas 
replied that the stairs could be moved. Town Attorney Herin, Jr. stated the 
LPA could move the request forward with something less than the applicant 
requested. The architect from Studio One Design verified that the stairs 
could be relocated. He stated the roof overhang was 24 inches and over a 
balcony.
No public comment.

LPA Member Plummer moved to approve a five-foot setback not to include 
the stairway; five feet of the building line and whatever was approved for the 
overhang and follow those guidelines, the steps would have to be relocated 
to a reduction of waterbody setback by five feet and add the condition to the 
staff findings and conclusions; second by LPA Member Safford.
Motion approved 5-0.

B. VAR20210064 3240 Shell Mound Blvd
Approve/Approve with conditions/Denial of VAR20210064 - 3240 Shell 
Mound Blvd, a request to reduce the required accessory structure 
(pool) setback from five to two in the rear and side yard.
Ex parte communications: All LPA Members except Chair Heil disclosed a 
drive-by.
Sarah McCormick stated they purchased the property last year with the 
intent of installing a pool. She felt the circumstances were unique to the 
property due to the property line. She noted they would put a fence around 
the property.
Assistant Director Benge reviewed the property information, variance 
request and staff findings and recommendations. He noted staff 
recommended denial of the variance. Discussion was held regarding a 
drainage plan. Ms. McCormick indicated that the odd-shaped pool 
dimensions were approximately 18' x 15' x 11'.
No public comment.
Chair Heil moved to deny the variance because it did not meet the de 
minimus requirements; second by LPA Safford.
Town Attorney Herin, Jr. stated it was up to the applicant to demonstrate that
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they met the criteria to grant the variance. LPA Member Plummer indicated 
that the pool could be redesigned with the same amount of water space to 
meet the criteria better. LPA Member Safford agreed that a two-foot 
walkway around the pool was not enough room.

Chair Heil withdrew her motion.
Chair Heil moved to grant a one-foot side setback variance and one-foot 
rear setback variance for an accessory structure; second by LPA Member 
Safford. Chair Heil moved to amend her motion by adding staff conditions; 
second by LPA Member Safford.
Chair Heil moved to amend her motion by recommending approval for a 
one- foot variance to the side and rear setback including conditions 1-5; 
second by LPA Member Safford.
Motion approved 5-0.

C. VAR20210066 4969 Estero Blvd Accessory Structure in front of a principal 
structure
Approve/Approve with Conditions/Denial VAR20210066 - 4969 Estero 
Blvd, to allow an accessory structure (pool) in front of a principal 
structure.
Ex parte communications: All members disclosed a drive-by and LPA 
Member Swanbeck was familiar with the property .  
Armando Barba, owner, explained why the pool permit was denied. He 
noted the pool would be located on the side of the house, not in front.
Assistant Director Benge reviewed the request, property information, 
variance request, site plan, staff findings and recommendations. He noted 
that staff recommended approval with conditions.
No public comment.

LPA Member Plummer moved to approve the three conditions as presented 
by staff with the three conditions and it met the findings and 
recommendations; second by LPA Member Critser.
Motion approved 5-0.

VI. ADMINISTRATIVE AGENDA
No agenda.

VII. LPA MEMBERS ITEMS/REPORTS
LPA Member Swanbeck noted she appreciated being on the LPA. Chair Heil 
thanked her for her service.
LPA Member Plummer questioned when construction would be completed to free 
up parking under the bridge. Community Development Director Jason Green did 
not know. Town Attorney Herin, Jr. stated that Town Council directed staff to 
provide that area for staging. He suggested that LPA Member Plummer contact 
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Public Works Director Chelsea O'Riley for details.
No items from other members.

VIII. LPA ATTORNEY ITEMS/REPORTS
No items.

IX. COMMUNITY DEVELOPMENT ITEMS/REPORTS
Director Green noted the October meeting had been rescheduled and he would 
send reminders. He noted they would work on the commercial boulevard zoning 
district restrictions.

X. ITEMS FOR NEXT MONTHS AGENDA
Discuss sunshine laws and other items for new members.

XI. PUBLIC COMMENT
No public comment.

XII. ADJOURNMENT
LPA Member Safford moved to adjourn the meeting; second by LPA Member 
Plummer.
Motion approved 5-0.
The meeting was adjourned at 10:23 a.m.
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Town of Fort Myers Beach
Agenda Item Summary Yellow Sheet Number:2021-457

1. Requested Motion: Meeting Date: October 20, 2021

Approve/Approve with Conditions/Deny VAR20210073 6036-38 Estero Boulevard Pool Setback

Why the action is necessary:
An application has been submitted to reduce the street setback for a pool along Shelby Lane. 
The LPA is responsible for reviewing the application and providing the Town Council with a 
recommendation.

What the action accomplishes:
Approval of the application will permit the property owner to construct a pool closer to Shelby 
Lane than allowed by Table 34-3.

2. Agenda: 3. Requirement/Purpose:
PUBLIC HEARINGS Resolution to be reviewed by 

the Town Council

5. Background:
Eran Epstein, the applicant for 6036/38 Estero Blvd, is requesting a variance from the Town’s 
Land Development Code (LDC). LDC Table 34-3, establishes a minimum street setback in the 
RC zoning district of 25 feet. The applicant is requesting to reduce 25 feet street setback by 18 
feet 11 inches along the Shelby Lane, resulting in a 6 feet 1 inch street setback to pool edge. 
The house was built in 1996. The current owners bought the house in 2021.

The lot is through-lot with a street on each end of the parcel. LDC Sec. 34-1174.(b)(8), on 
through lots, accessory uses, buildings, and structures may be placed closer to the street 
opposite the street that provides principal vehicular access than the principal building as long as 
the minimum setbacks for street setbacks are maintained. The property owner has been 
provided a driveway onto Estero during the Estero Boulevard redevelopment. This action has 
switched their front and primary access away from Shelby Lane. The proposed pool 
improvements will further that effort by closing any access to Shelby Lane and converting the 
area adjacent to Shelby Lane into their functioning rear yard.

Attachments:
1. VAR20210073 - 6036-38 Estero Blvd - Staff Report - LPA_final
2. 9221117-Proposed Pool Plan - Final
3. 9221121-6036-38 estero application of public hearing
4. 9535083-Variance Supplement PH-B
5. 9221120-6036 survey

Financial Impact:

6. Alternative Action
Deny, Approve, Approve with conditions

7. Staff Recommendations:
Approve with conditions
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8. Recommended Approval:
  Date: October 15, 2021
Jason Green, Community Development 
Services
  Date: October 15, 2021
John R Herin Jr, Town Attorney
  Date: October 15, 2021
Amy Baker, Town Clerk
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

STAFF REPORT

TYPE OF CASE: Variance

CASE NUMBER: VAR20210073

CASE NAME: 6036/38 Estero Blvd, to allow accessory structure 
in front of principle structure within the street 
setback. 

LPA
HEARING DATE: October 20, 2021 at 1:30PM

STAFF 
RECOMMENDATION: Approve with conditions

PREPARED/
SUBMITTED BY: Carl Benge/ Jason Green AICP

I. APPLICATION SUMMARY

Applicant/Owner: Eran Epstein

Request: The applicant is seeking a variance of 19 feet from Table 
34-3 Street Setback, to allow a pool within six feet of 
Shelby Lane. 

Subject property: See attached site plan

Physical Address: 6036/38 Estero Blvd

STRAP #: 33-46-24-W3-00600.0060

FLU: Boulevard

Zoning: Residential Conservation (RC)
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Adjacent zoning and land uses:

North: INSTITUTIONAL (IN)
Diocese of Venice 

South: RESIDENTIAL CONSERVATION (RC)
Single-Family Houses

East:  RESIDENTIAL CONSERVATION (RC)
Single-Family Houses

West: RESIDENTIAL CONSERVATION (RC)
Single-Family Houses

II. BACKGROUND AND ANALYSIS

Background: 
Eran Epstein, the applicant for 6036/38 Estero Blvd, is requesting a variance from the 
Town’s Land Development Code (LDC). LDC Table 34-3, establishes a minimum street 
setback in the RC zoning district of 25 feet. The applicant is requesting to reduce 25 
feet street setback by 18 feet 11 inches along the Shelby Lane, resulting in a 6 feet 1 
inch street setback to pool edge. The house was built in 1996. The current owners 
bought the house in 2021.

Analysis:
The lot is through-lot with a street on each end of the parcel. LDC Sec. 34-1174.(b)(8), 
on through lots, accessory uses, buildings, and structures may be placed closer to the 
street opposite the street that provides principal vehicular access than the principal 
building as long as the minimum setbacks for streets setbacks are maintained. The 
property owner has been provided a driveway onto Estero during the Estero 
Boulevard redevelopment. This action has switched their front and primary access 
away from Shelby Lane. The proposed pool improvements will further that effort by 
closing any access to Shelby Lane and converting the area adjacent to Shelby Lane 
into their functioning rear yard.

Neighborhood Compatibility:
In review of the aerial photography of the neighborhood, staff found some examples 
of properties with similar layouts as that found at 6036/38 Estero Blvd. Shelby Lane, 
the street from which the setback is measured from, is a low traffic area that will see 
little to no negative effects to neighboring properties.

Findings and Conclusions:
LDC Sec. 34-87 sets forth the required findings and conclusions for the approval of a 
variance:
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a. That there are/are not exceptional or extraordinary conditions or 
circumstances that are inherent to the property in question, or that the request 
is/is not for a de minimis variance under circumstances or conditions where 
rigid compliance is not essential to protect public policy.

The property is a through lot, which means the lot has a 25 feet street setback 
on each side (front and back) of the property. The applicant’s request includes 
locating the pool 6 feet 1 inch from the Shelby Lane setback. Adjusting the 
pool’s orientation could add extra feet to the Shelby Lane setback. The 
proposed setback from Shelby Lane is consistent with typical rear yard 
setbacks. In addition, Shelby Lane has been occasionally referred to as an 
“alley” and under LDC Section 34-1174 (d)(1), properties not served by an 
alley require a five-foot setback for residential accessory structures. While this 
does not apply to pools, it is indicative of the flexibility provided by the LDC.

b. That the conditions justifying the variance are/are not the result of actions of 
the applicant taken after the adoption of the regulation in question.

These conditions are not the result of owner actions. The principal structure 
(house) was built in 1996, just after the Town adopted regulation prohibiting 
accessory structures forward of the primary structure. The current property 
owners acquired the property in 2021. The lot is a through lot and has been 
since it was created. The property owner is attempting to create a rear yard 
consistent with adjacent neighbors.

c. That the variance granted is/is not the minimum variance that will relieve that 
applicant of an unreasonable burden caused by the application of the regulation 
in question to his property.

Yes, the requested variance is the minimum to relieve the applicant of the code 
requirement. The variance is from the requirement that the pool be 25 feet 
from the street setback. The location of the house does not allow for a pool of 
any size to be located 25 feet or greater from Shelby Lane. The proposed plan 
includes the pool area, including minor landscaping modifications, are 
similarly setback as other pools in the neighborhood and meeting the setback 
required of typical rear yards.

d. That the granting of the variance will/will not be injurious to the neighborhood 
or otherwise detrimental to the public welfare; and

The granting of this variance will not be injurious to the neighborhood or 
otherwise detrimental to the public welfare. Staff has included a condition to 
provide a Type B buffer along Shelby Lane.

Page 11 of 102



Page 4 of 4

e. That the conditions or circumstances on the specific piece of property for which 
the variance is sought are/are not of so general or recurrent a nature as to make 
it more reasonable and practical to amend the regulation in question.

This variance request is not uncommon for Gulf side properties located on 
Estero Blvd. However, it is generally unusual for lots within the Town to be 
built with houses pushed to the rear. Modern regulations require greater 
setbacks. The gulf front through lots are typically unique in their layout. 

III. RECOMMENDATION
Staff finds that the variance of 18 feet inches inch from the 25 feet street setback to 
allow a setback of six feet and one inch adjacent to Shelby Lane is consistent with the 
standards required by Sect. 34-87.

Therefore, staff recommends APPROVAL WITH CONDITIONS of VAR20210073, to 
allow a variance of 18 feet and 11 inches for the pool to be within the street setback 
of Shelby Lane and maintain a setback of six feet and one inch.

IV. CONDITIONS OF APPROVAL
1. Approval of this variance does not give the developer an undeniable right to 

permit approval. Development or redevelopment of the subject property must 
comply with all applicable requirements of the Fort Myers Beach Comprehensive 
Plan and Land Development Code in effect at the time of permit approval, except 
as specifically modified herein.

2. A 10’ Type B Buffer shall be installed along Shelby Lane with a reduction to six 
feet along the pool area. All buffers shall also be consistent with the site visibility 
triangle requirements of the LDC.

3. The pool shall be constructed as an in-ground pool at existing grades. The 
approved location and variance to setbacks does not apply to any elevated pool 
or structures.

4. The site improvements are subject to the Town’s maximum impervious surface 
requirement of 67% and no net increase greater than 500 square feet. The 
property owner is responsible for demonstrating that the site complies with this 
requirement, along with removing existing compacted soils that qualify as 
impervious surfaces in the rear yard if additional impervious surfaces are added 
to complete the Estero Boulevard driveway. Shelby Lane ROW shall be restored. 

5. The variances shall only apply to the pool as shown on the provided site plan. 
Alterations or substantial damage to either structure shall render their 
respective variance to be null and void.

Staff Report Exhibits:
A – Site Plan
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                       Case # _____________________________      Date Received: ____________________ 

Town of Fort Myers Beach 2525 Estero Blvd. Fort Myers Beach, FL 33931                              Page 1 of 6 
4/1/2021                                                     Phone 239 765-0202 Zoningpermits@fmbgov.com  Fax 239 765-0909 

 

 
 

Town of Fort Myers Beach 
COMMUNITY DEVELOPMENT DEPARTMENT 

Supplement PH‐B 

 Additional Required Information for a Variance Application 
 

This is the second part of a two‐part application.  This part requests specific 
information for a variance. Include this form with the Request for Public 
Hearing form. 

 

 

Case Number: 

Project Name: 

Authorized Applicant: 

LeePA STRAP Number: 

 
 

 

Current Property Status: 

Current Zoning: 

Future Land Use Map (FLUM) Category: 

Comp Plan Density: Platted Overlay?   Yes   No 
 

 

Variance is requested from: 

LDC Section Number Title of Section or Subsection 
 
 
 
 
 
 
 
 
 
 
 
 
 

Complete the narrative statements below for EACH variance requested. 
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PART I 

Narrative Statements 
 

 

Request for variance from             (LDC Section number) 

Explain the specific regulation contained in this section from which relief is 

sought: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Reasons for request 

Explain why the variance is needed: 
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Explain the possible effect the variance, if granted, would have on 

surrounding properties: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Explain the hardship (what is unique about the property) that justifies relief 

from the regulation: 
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Explain how the property qualifies for a variance. Direct this explanation to 

the guidelines for decision‐making in LDC Section 34‐87. 
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PART 2 

Submittal Requirements 
 

 

All applications for a variance must be submitted electronically 

through our Iworq portal - iworq (talktomycity.com) 
 

 

Required Items 

➢ Public Hearing Request Form 

➢ Supplemental form PH‐B 

➢ Site Plan (to scale) including the current use of all existing structures on 

the site, and those on adjacent properties within 100 feet of the perimeter; 

and a clear illustration of the proposed variance 

➢ Fee in the amount of $1800.00 (residential)/Additional Variance $500.00 

 
➢ Variance (non-residential) $2800.00/ Additional Variance $700.00 

 

 
Guide to filing PH‐B Additional Required Information for a 

Variance Application 
 

 

Cover page 
 

 

Case Number will be inserted by Community Development staff. 

Project Name must be the same as the name used on the Request for Public 

Hearing form. 

Applicant must be the same as on the Request for Public Hearing form. 

STRAP numbers must be the same as on the Request for Public Hearing form. 

Current status of property must be the same as on the Request for Public 

Hearing form. 

“Variance is requested from…”  Provide the section number and title of each 

section of the Fort Myers Beach Land Development Code from which a variance 

is being sought. 
 

 

Narrative statements 
 

 

If the application is for multiple variances, complete all of the narrative 

statements for each variance that is requested. 
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Site plan 
 

 

The site plan must show all existing structures on the site; all existing structures 

within 100 feet of the perimeter boundary of the site; and a clear illustration of 

the proposed variance. 
 

 

LDC Section 34‐87 
 

 

The guidelines for decision‐making regarding a request for a variance are as 

follows: 
 

 

1.   Whether there are exceptional or extraordinary conditions or 

circumstances that are inherent to the property in question, or whether the 

request is for a de minimis variance under circumstances or conditions 

where rigid compliance is not necessary to protect public policy; 

2.   Whether the exceptional or extraordinary conditions justifying the 

variance are or are not the result of actions of the applicant taken after the 

adoption of the regulation in question; 

3.   Whether the requested variance is the minimum variance to relieve the 

applicant of an unreasonable burden caused by the application of the 

regulation in question; 

4.   Whether granting the variance would be injurious to the neighborhood or 

otherwise detrimental to the public welfare; 

5.   Whether the conditions or circumstances of the specific piece of property 

or the intended use of the property for which the variance is sought are of 

so general or recurrent a nature as to make it more reasonable and 

practical to amend the regulation in question. 
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SUBJECT
PROPERTY

6036/38 ESTERO BLVD, FORT MYERS, FLORIDA 33931

03/25/2021

FLOOD ZONE INFORMATION:
THE NFIP FLOOD MAPS HAVE DESIGNATED THE HEREIN DESCRIBED LAND TO BE SITUATED IN:
FLOOD ZONE:                         "AE"
BASE FLOOD ELEVATION:     13.00 FT.
COMMUNITY:                           120673
PANEL:                                     0566
SUFFIX:                                    F
DATE OF FIRM:                       08/28/2008
THE SUBJECT PROPERTY LIES IN A SPECIAL FLOOD HAZARD AREA.

SURVEYOR NOTES :
• THIS SURVEY IS TO BE USED EXCLUSIVELY AS AN AID TO OBTAIN TITLE INSURANCE, NO OTHER WARRANTIES ARE

HEREBY EXTENDED.
• THERE MAY BE EASEMENTS RECORDED IN THE PUBLIC RECORDS NOT SHOWN ON THIS SURVEY.
•EXAMINATIONS OF THE ABSTRACT OF TITLE WILL HAVE TO BE MADE TO DETERMINE RECORDED INSTRUMENTS, IF

ANY, AFFECTING THE PROPERTY.
• THIS SURVEY MAY BE SUBJECT TO DEDICATIONS, LIMITATIONS, RESTRICTIONS, RESERVATIONS, ENCUMBRANCES

OR EASEMENTS OF RECORD THE SAME THAT MAY NOT BE NOTED OR DEPICTED HEREON.
• LEGAL DESCRIPTIONS PROVIDED BY CLIENT OR ATTESTING TITLE COMPANY.
•BOUNDARY SURVEY MEANS A DRAWING AND/ OR A GRAPHIC REPRESENTATION OF THE SURVEY WORK

PERFORMED IN THE FIELD, COULD BE DRAWN AT A SHOWN SCALE AND/OR NOT TO SCALE; THE WALLS OR
FENCES MAY BE EXAGGERATED FOR CLARITY PURPOSES.

•EASEMENTS AS SHOWN ARE PER PLAT, UNLESS NOTED OR DEPICTED OTHERWISE.
• THE TERM "ENCROACHMENT"  REFERS TO ABOVE GROUND INTRUSIONS OF IMPROVEMENTS ONTO SUBJECT

PROPERTY FROM ADJOINERS PROPERTY OR ONTO ADJOINERS PROPERTY FROM SUBJECT PROPERTY.
• ARCHITECTS AND ENGINEERS SHALL VERIFY ZONING REGULATIONS, RESTRICTIONS, SETBACKS AND WILL BE

RESPONSIBLE FOR SUBMITTING PLANS WITH CORRECT INFORMATION TO BUILDING AND ZONING OFFICIALS OR
ANY OTHER AUTHORITIES FOR APPROVAL OF PLANS FOR NEW CONSTRUCTION. THEY WILL ALSO BE
RESPONSIBLE FOR SUBMITTING PLANS WITH CORRECTPROPOSED BUILDING HEIGHTS AND PROPOSED FINISHED
FLOOR ELEVATION WITH DATUM FOR NEW BUILDINGS.TO THE PROPER AUTHORITIES IN NEW CONSTRUCTION.

•UNLESS OTHERWISE SHOWN RECORD AND MEASURED CALLS ARE IN SUBSTANTIAL AGREEMENT.
•UNDERGROUND UTILITIES ARE NOT DEPICTED HEREON
•UNLESS OTHERWISE NOTED, THIS FIRM HAS NOT ATTEMPTED TO LOCATE UNDERGROUND FOOTINGS AND/OR

FOUNDATIONS.
•FENCE OWNERSHIP NOT DETERMINED.
• THIS PLAN OF SURVEY, HAS BEEN PREPARED FOR THE EXCLUSIVE USE OF THE ENTITIES NAMED HEREON, THE

CERTIFICATE DOES NOT EXTEND TO ANY UNNAMED PARTY.
•FENCE TIES ARE TO CENTERLINE OF THE SAME.
• WALL TIES ARE TO THE THE FACE OF THE SAME.

0

180

GEOMETRIC SURVEYING INC.
2804 DEL PRADO BLVD S, SUITE 205

CAPE CORAL, FL 33904
ASSISTANCE@GEOMETRICSURVEYING.COM

(239)-540-6257
(239)-471-2237
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SURVEY NO: 21-00299

SURVEYOR'S CERTIFICATION:
I HEREBY CERTIFY:  THAT THE SKETCH OF THIS BOUNDARY SURVEY WAS
PREPARED UNDER MY SUPERVISION AND THAT IT MEETS  THE  STANDARDS OF
PRACTICE  SET FORTH BY THE FLORIDA BOARD OF PROFESSIONAL SURVEYORS &
MAPPERS IN CHAPTER 5J-17.050.052 OF THE FLORIDA ADMINISTRATIVE CODE,
PURSUANT TO SECTION 472 OF THE FLORIDA STATUTES AND THAT THE SKETCH
HEREON IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF.

BY:

                            MIGUEL J. GARAY                       (DATE OF FIELDWORK)

PROFESSIONAL SURVEYOR AND MAPPER LS# 6594 STATE OF FLORIDA
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Town of Fort Myers Beach
Agenda Item Summary Yellow Sheet Number:2021-458

1. Requested Motion: Meeting Date: October 20, 2021

Approve/Approve with conditions/Deny VAR20210039 71 Chapel Street Street Setback Variance

Why the action is necessary:
The application for a variance is required to be reviewed by the LPA and a recommendation 
provided to the Town Council.

What the action accomplishes:
Approval of a variance will permit a home to be constructed at a reduced street setback along 
Cottage Avenue.

2. Agenda: 3. Requirement/Purpose:
PUBLIC HEARINGS Resolution reviewed by the 

Town Council

5. Background:
Ronald Yanke, the applicant for 71 Chapel Street, is requesting a variance from the Town’s Land 
Development Code (LDC). The applicant is seeking a variance of 15 feet from LDC Table 34-3, 
which establishes a 25-foot street setback. The current principal structure is a 1940s single-
family home located on the corner of Chapel St and Cottage Ave. The existing home has a 
street setback of 10 feet from Cottage Ave and 57 feet from Chapel St. 
 
The applicant wishes to build a new single-family home on the parcel with a 10-foot setback 
from Cottage Ave and a 25-foot setback from Chapel St. The applicant is also proposing a 27-
foot rear setback (side adjacent to 70 Mango St) and an 8-foot side setback (side adjacent to 
Mom’s Restaurant).
 
The nonconforming lot is approximately 50 feet by 100 feet making it a 5,000 square foot lot. 
The minimum lot size for an RM lot, in the LDC, is 75 feet by 100 feet, or 7,500 square feet. The 
setbacks for RM zoning are right-of-way (ROW) 25 feet, Side (for single or two-family home) 
7.5 feet, and Rear 20 feet. 
 
This is a corner property. In accordance with the code, both property lines fronting on a street 
must meet the street setback of 25 feet. The rear property line is considered “the line most 
nearly parallel to or concentric with and most distant from the front lot line most prevalent 
along the block.” (Sec. 34-2 Definitions. Lot line, rear) Based on the typical design of an interior 
lot, the front and rear property lines are shorter and the side property lines are longer. This 
allows for a buildable area with a larger street and rear setback. The proposed setbacks mimic 
encroachments allowed by porches and stairs within the LDC, providing a 15-foot setback along 
Cottage Ave, rather than the 25-foot street setback.

Attachments:
1. VAR20210039 - 71 Chapel St - Staff Report - LPA_final
2. 9743777-Correct application- Public hearing- variance
3. 8764404-71 Chapel St. Surveys
4. 9743776-exhibit and labels
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Financial Impact:

6. Alternative Action
Approve/Approve with conditions/Deny

7. Staff Recommendations:
Approve with conditions

8. Recommended Approval:
  Date: October 15, 2021
Jason Green, Community Development 
Services
  Date: October 15, 2021
John R Herin Jr, Town Attorney
  Date: October 15, 2021
Amy Baker, Town Clerk
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

STAFF REPORT

TYPE OF CASE: Variance

CASE NUMBER: VAR20210039

CASE NAME: 71 Chapel Street, to allow the principal structure to 
encroach 10 feet into the street setback. 

LPA
HEARING DATE: October 20, 2021 at 1:30 PM

STAFF 
RECOMMENDATION: Approve with conditions

PREPARED/
SUBMITTED BY: Carl Benge/ Jason Green AICP

I. APPLICATION SUMMARY

Applicant/Owner: Ronald Yanke

Request: The applicant is seeking a 10-foot variance from the 
street side setback in Table 34-3, to allow a principal 
structure 15 feet from the ROW property line.

Subject property: See attached site plan

Physical Address: 71 Chapel Street

STRAP #: 19-46-24-W3-0120A.0090

FLU: Boulevard

Zoning: Residential Multi-family (RM)

Adjacent zoning and land uses:

North: COMMERCIAL BUSINESS (CB)
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Office/Restaurant 

South: RESIDENTIAL MULTI-FAMILY (RM)
Multi-Family 

East:  COMMERCIAL PLANNED DEVELOPMENT (CPD)
Vacant Lot

West: RESIDENTIAL MULTI-FAMILY (RM)
Multi-Family

II. BACKGROUND AND ANALYSIS

Background: 
Ronald Yanke, the applicant for 71 Chapel Street, is requesting a variance from the 
Town’s Land Development Code (LDC). The applicant is seeking a variance of 15 feet 
from LDC Table 34-3, which establishes a 25-foot street setback. The current 
principal structure is a 1940s single-family home located on the corner of Chapel St 
and Cottage Ave. The existing home has a street setback of 10 feet from Cottage Ave 
and 57 feet from Chapel St. 

The applicant wishes to build a new single-family home on the parcel with a 10-foot 
setback from Cottage Ave and a 25-foot setback from Chapel St. The applicant is also 
proposing a 27-foot rear setback (side adjacent to 70 Mango St) and an 8-foot side 
setback (side adjacent to Mom’s Restaurant).

Analysis:
The nonconforming lot is approximately 50 feet by 100 feet making it a 5,000 square 
foot lot. The minimum lot size for an RM lot, in the LDC, is 75 feet by 100 feet, or 7,500 
square feet. The setbacks for RM zoning are right-of-way (ROW) 25 feet, Side (for 
single or two-family home) 7.5 feet, and Rear 20 feet. 

This is a corner property. In accordance with the code, both property lines fronting 
on a street must meet the street setback of 25 feet. The rear property line is 
considered “the line most nearly parallel to or concentric with and most distant from 
the front lot line most prevalent along the block.” (Sec. 34-2 Definitions. Lot line, rear) 
Based on the typical design of an interior lot, the front and rear property lines are 
shorter and the side property lines are longer. This allows for a buildable area with a 
larger street and rear setback. The proposed setbacks mimic encroachments allowed 
by porches and stairs within the LDC, providing a 15-foot setback along Cottage Ave, 
rather than the 25-foot street setback.

If the applicant were to provide the code required street setback of 25 feet, along 
Cottage Ave, the buildable area of the house would be severely impacted. The 
maximum width of the house would be 17.5 feet.
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Neighborhood Compatibility:
The proposed street setback variance along Cottage Ave will result in a house that is 
similarly situation to the house to the west, along Cottage Ave. Utilizing the measuring 
feature in the Lee County Property Appraiser GIS website, the house to the west is 
setback approximately 10 feet. The homes located on the south side of Cottage Ave, 
facing this property, appear to meet or exceed the minimum street setback. 

Findings and Conclusions:
LDC Sec. 34-87 sets forth the required findings and conclusions for the approval of a 
variance:

a. That there are/are not exceptional or extraordinary conditions or 
circumstances that are inherent to the property in question, or that the request 
is/is not for a de minimis variance under circumstances or conditions where 
rigid compliance is not essential to protect public policy.

The lot is a 50-foot wide lot. While this is not exceptionally narrow for an 
interior lot, it is narrow for a corner lot which would have two street setbacks 
applied. 

b. That the conditions justifying the variance are/are not the result of actions of 
the applicant taken after the adoption of the regulation in question.

These conditions are not the result of owner’s actions. The lot is existing. The 
applicant is proposing a new home, which could be more narrow than the 
existing home, however application of the required setbacks would result in a 
particularly narrow home. 

c. That the variance granted is/is not the minimum variance that will relieve that 
applicant of an unreasonable burden caused by the application of the regulation 
in question to his property.

The variance is to relieve the applicant of the code requirement. The variance 
is to allow the proposed home to encroach the Cottage Ave ROW setback since 
the lot is a corner lot with two ROW setbacks.  

d. That the granting of the variance will/will not be injurious to the neighborhood 
or otherwise detrimental to the public welfare; and

The granting of this variance will not be injurious to the neighborhood or 
otherwise detrimental to the public welfare. The existing house is built to the 
proposed setback and staff recommended conditions will further limit 
impacts to adjacent properties. The new home will be required to remove the 
driveway entrance on Cottage Ave and restore the pavement, landscaping 
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and drainage in the right of way. Additionally, staff is recommending a 10-
foot wide Type B buffer along Cottage Ave, to screen visibility of the new 
home.

e. That the conditions or circumstances on the specific piece of property for which 
the variance is sought are/are not of so general or recurrent a nature as to make 
it more reasonable and practical to amend the regulation in question.

While corner lot street setback variances are one of the more common 
requests, the majority of corner lots on the island were platted to be wider to 
accommodate additional setbacks. This lot is particularly narrow for a corner 
lot. At some point in the future it may be wise to reconsider the corner lot 
setback requirements.

III. RECOMMENDATION
Staff finds that a variance of 10 feet, to allow a 15-foot street side setback adjacent to 
Cottage Ave is appropriate for this property. 

Therefore, staff recommends APPROVAL WITH CONDITIONS of VAR20210039, a 
10-foot variance from the street side setback, to allow a principal structure 15 feet 
from the ROW property line.

IV. CONDITIONS OF APPROVAL
1. Approval of this variance does not give the developer an undeniable right to 

permit approval. Development or redevelopment of the subject property must 
comply with all applicable requirements of the Fort Myers Beach Comprehensive 
Plan and Land Development Code in effect at the time of permit approval, except 
as specifically modified herein.

2. No portion of the home may encroach further than 10 feet into the Cottage Ave. 
setback, this includes awnings and overhangs.

3. The driveway entrance onto Cottage Ave will be removed and the right-of-way 
and drainage restored to meet all Town standards and existing conditions along 
Cottage Avenue.

4. A 10-foot wide, Type B buffer will be provided along the Cottage Ave property 
line, extending the length of the house.

Staff Report Exhibits:
A – Site Plan
B – Complete Application
C – Letter to Adjacent Property Owners
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Town of Fort Myers Beach
Agenda Item Summary Yellow Sheet Number:2021-454

1. Requested Motion: Meeting Date: October 20, 2021

Recommend Approve / Deny Recommended Amendments to Land Development Code 
Subdivision V, Commercial Boulevard Zoning District.

Why the action is necessary:
Replacement uses within the CB district have faced challenges when switching between uses 
that were previously permitted. Unintended limitations have been created due to unclear 
language within the text of the LDC.

What the action accomplishes:
Corrects overly restrictive language that can be interpreted to prohibit uses that were, or are, 
permitted on properties zoned as CB.

2. Agenda: 3. Requirement/Purpose:
PUBLIC HEARINGS Ordinance, Text amendment to 

the LDC.

5. Background:
Several complaints have been received by both staff and the Town Council about the 
interpretations of, and limitations within, the Commercial Boulevard (CB) Zoning District. The 
LDC addresses which uses and how those uses can be developed within the CB district. 
However, the CB district provides vague language about changing uses within existing 
developments and how those previous uses are treated. This is particularly unclear when 
addressing multi-tenant buildings, strip centers, and similar existing structures. Staff has 
developed amendments to multiple sections within Subdivision V to address the confusion and 
to allow for uses that have previously been allowed to continue to be allowed. The proposed 
amendments do not introduce new uses for the CB district.

Attachments:
1. CB LPA Memo
2. CB Ex A Strikethrough Underline CB District

Financial Impact:

6. Alternative Action
Deny, modify text

7. Staff Recommendations:
Approve the recommended text amendments.

8. Recommended Approval:
  Date: October 14, 2021
Jason Green, Community Development 
Services
  Date: October 15, 2021
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John R Herin Jr, Town Attorney
  Date: October 15, 2021
Amy Baker, Town Clerk
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FORT MYERS BEACH ESTERO ISLAND 
P. 239-765-0202 | F. 239-765-0909 | 2525 Estero Boulevard, Fort Myers Beach, FL 33931 

 

Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

To: Local Planning Agency

From: Sarah Propst, Community Development

Date: October 20, 2021

Re: CB Zoning District Language

BACKGROUND

When the Commercial Boulevard (CB) zoning district was developed, it was designed to disallow 
expansion of uses and many change of uses without a planned development rezoning. Many 
parcels in this zoning district are built out with usable structures and infrastructure but the use 
of the units are limited by the previous use. This has resulted in a zoning district with decreasing 
usability over time. Staff was directed to provide solutions to maintain the usability of the 
Commercial Boulevard zoning district.
 
Proposed Solution

Staff proposes the attached strike-through underline language to modify how the code defines 
continuation of an existing use. The previous language defined existing commercial use as the 
use that was within the specific space, directly prior to the request for the use permit. The new 
language would allow a use permit for an office, retail or restaurant use within an existing space 
on a parcel that had previously had that use. For instance, if a retail store wanted to move into a 
previous office space, currently the code would not allow that. The new code would allow a retail 
use in that space if a retail use had been in existence on that property at some time in the past. 

This is not an expansion of allowed uses but it does allow the same historical uses to be 
maintained.  Bars and cocktail lounges may only be located in spaces where bar and cocktail 
lounges were directly prior to the use permit request, that use may not be expanded. Language 
has been included to allow existing outdoor dining areas and existing outdoor display of 
merchandise to be converted to another outdoor dining area or outdoor display area. That would 
not be an expansion of the use, simply a continuation of that use in that space.

Other changes made to this section of code were changes in wording to make the language more 
clear and correction of code references.
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Exhibit A: CB Strike-Through Underline 
 

Subdivision V. - CB Zoning District  

Sec. 34-701. - Purpose.  

The purpose of the CB (Commercial Boulevard) district is provide standards for existing commercial 
uses and certain other uses along those portions of Estero Boulevard where the "boulevard" classification 
of the Fort Myers Beach Comprehensive Plan promotes a mixed-use development pattern. 

Sec. 34-702. - Applicability.  

(a)  Continued use. The regulations in this code section subdivision allow apply to the continued use of 
existing buildings and structures for allowable uses as defined in § 34-703 below, on all properties 
zoned CB.  

(b)  Enlarging or replacing buildings for existing commercial uses. The regulations in this code section 
subdivision also allowapply to the following activities:  

(1)  Physical enlargement of buildings or structures containing existing commercial uses, provided 
that the improvements do not constitute a "substantial improvement" as that term is defined in § 
6-4246-405 of this code, and  

(2)  Replacement buildings for existing commercial uses that will not increase the existing floor area 
ratio, as that term is defined in § 34-633 of this chapter.  

(c)  Enlarging or replacing buildings for all other allowable uses. The regulations in this code section 
subdivision also allowapply to the physical enlargement of and replacement of buildings for all 
allowable uses, other than existing commercial uses (which are governed by subsection (b) of this 
section) or new or expanded commercial uses (which are governed by subsection (d) of this section).  

(d)  New or expanded commercial uses. In accordance with Policies 4-B-5 and 4-C-3-iv of the Fort Myers 
Beach Comprehensive Plan:  

(1)  New or expanded commercial uses in the "boulevard" category of the Fort Myers Beach 
Comprehensive Plan require rezoning as a commercial planned development (see § 34-951 of 
this chapter).  

(2)  Physical enlargements of existing commercial buildings that constitute a "substantial 
improvement" as that term is defined in § 6-424 6-405 of this LDC also require rezoning as a 
commercial planned development.  

(3)  For purposes of this section only, the following types of re-use of existing floor area shall be 
deemed a continuation of an existing commercial use rather than a new or expanded commercial 
use:  

a.  Conversion of an existing space to office, retail or restaurant use, when that use previously 
existed on that parcel; An existing office use converted to another office use;  

b.  An existing retail use converted to another retail use or to an office use;  

c.  An existing restaurant converted to another restaurant or to a retail or office use;  

bd.  An existing bar or cocktail lounge converted to another bar or cocktail lounge or to a 
restaurant, retail, or office use.  

c.  Existing areas of outdoor dining may be converted to another outdoor dining area. 

d. Existing areas of outdoor display of merchandise may be converted to another outdoor 
display of merchandise area.

Sec. 34-703. - Allowable uses.  

(a)  In the CB district, allowable uses are defined as any of the following:  
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(1)  Those uses defined in Table 34-2 for the CB district;  

(2)  Continuation of commercial uses that were lawfully existing on March 3, 2003; and  

(3)  Those additional commercial uses of existing floor space as provided by § 34-702(d)(3) of this 
chapter.  

(b)  Any landowner wishing to place other new or expanded commercial uses on property that is zoned 
CB must rezone the property to commercial planned development.  

(c)  Any landowner wishing to subdivide land that is zoned CB into residential homesites must comply 
with all of the setback, lot size, intensity, and density regulations for the RC zoning district as described 
in Table 34-3. Compliance with these regulations shall substitute for the building placement standards 
that are found in § 34-704 below, and for the intensity standard found in § 34-705(c) of this chapter. 

Sec. 34-704. - Building placement.  

(a)  Build-to lines established. Build-to lines (see § 34-662 of this chapter) for Estero Boulevard are 
established at five to ten feet from front property lines. Awnings, canopies, and marquees over 
sidewalks and pedestrian walkways are encouraged by the commercial design standards (§§ 34-991—
34-1010 of this chapter).  

(b)  Setback lines established. Setback lines (see § 34-662 of this chapter) are established as follows:  

(1)  For principal buildings:  

a.  Minimum street setbacks for all streets other than Estero Boulevard are ten feet.  

b.  Minimum rear setbacks are 20 feet from rear property lines.  

c.  Minimum side setbacks are five feet from side property lines.  

d.  Minimum setbacks from waterbodies are set forth in § 34-638(d)(3) of this chapter.  

(2)  For accessory structures, minimum setbacks are set forth in §§ 34-1171—34-1176. 

Sec. 34-705. - Building size.  

(a)  Building frontage. Building frontage limits (see § 34-663 of this chapter) are established as follows:  

(1)  For Estero Boulevard, building frontages shall be at least 50 percent of the lot frontage. This 
percentage may be reduced to 35 percent for properties between Estero Boulevard and the Gulf 
of Mexico provided that the open space thus created allows open views to the Gulf of Mexico.  

(2)  For multiple adjoining lots under single control, or for a single lot with multiple buildings, the 
percentages above apply to the combination of lot(s) and building(s).  

(b)  Building height. Building heights (see § 34-631 of this chapter) shall be limited to:  

(1)  For properties that front on the bay side of Estero Boulevard and all streets other than Estero 
Boulevard, a maximum of 30 feet above base flood elevation and no taller than two stories, except 
that an elevated building without enclosed space on the first story may be three stories tall (but 
still limited to 30 feet above base flood elevation).  

(2)  For properties that front on the beach side of Estero Boulevard, a maximum of 40 feet above 
base flood elevation and no taller than three stories.  

(c)  Floor area ratio (FAR). Floor area ratios (see § 34-633 of this chapter) shall not exceed 1.0. 

Sec. 34-706. - Circulation and parking.  

(a)  Parking lot locations. Off-street parking lots shall be placed in side or rear yards (see Figure 34-5). 
Off-street parking lots are not permitted in front yards.  
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(b)  Under-building parking. Off-street parking may be provided under commercial or mixed-use buildings 
provided that all under-building parking spaces are screened in accordance with § 34-693(l) 34-
992(a)(2) of this chapter.  

(c)  Parking lot interconnections. Wherever physically possible, parking lots for abutting properties fronting 
along Estero Boulevard shall be interconnected to eliminate or minimize driveways to Estero 
Boulevard.  

(1)  To ensure the effective use of these connections, the first to develop shall be required to make 
an irrevocable offer of cross-access to the adjacent parcel (prior to issuance of a development 
order), and must design and build the parking lot to accommodate cross-access.  

(2)  When adjacent owners seek development orders, they will also be required to reciprocate with 
a similar cross-access agreements and then must complete the physical connection.  

(3)  Individual property owners shall control all rights to the use of their own parking spaces, but may 
choose to allow wider use of these spaces for a fee of their choosing or through reciprocal 
arrangements with other parties.  

(d)  Driveway connections for properties fronting on Estero Boulevard. Existing driveways and parking 
spaces shall be relocated from Estero Boulevard to other streets and new driveways shall connect 
only to other streets, except where these requirements would prohibit all reasonable access to a 
property. When a driveway onto Estero Boulevard is unavoidable, the driveway shall be shared with 
an adjoining property if that property also has access only to Estero Boulevard. Otherwise, the 
driveway shall be spaced as far as practical from other driveways or intersections. 

Sec. 34-707. - Commercial design standards.  

The commercial design standards (§§ 34-991—34-1010 of this chapter) shall apply to all commercial 
and mixed-use buildings, or portions thereof, that are being newly built, and to "substantial improvements" 
to such buildings as defined in § 6-424 6-405 of this LDC. 

Secs. 34-708—34-930. - Reserved.  
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Town of Fort Myers Beach
Agenda Item Summary Yellow Sheet Number:2021-455

1. Requested Motion: Meeting Date: October 20, 2021

Recommend Approve / Deny Recommended Amendments to Land Development Code Section 
34-638, Minimum Setbacks.

Why the action is necessary:
The Town Council has instructed staff to create options for additional setbacks or other design 
criteria for large lot single-family residential development. 

What the action accomplishes:
Creates options for developers of large lot or combined lots.

2. Agenda: 3. Requirement/Purpose:
PUBLIC HEARINGS Ordinance, required due to 

Resolution 21-42, a zoning in 
progress to address large lot 

development.

5. Background:
The Town Council adopted Resolution 21-42, Invoking a Zoning in Progress to consider 
amendments to the Town's Land Development Code related to single-family homes built on 
assembled lots. The Town staff has reviewed the comments from Town Council members and 
researched a variety of ways to achieve what is intended. During staff discussions and research, 
it was recognized that addressing this issue by tying it to the number of lots that are assembled 
created challenges to ensuring compliance, since platted lots can range from 25 feet in width to 
occasionally 100 feet, or larger. In addition, the ability to assemble portions of platted lots 
created difficulties in applying these regulations across the board and, by default, created 
potential exemptions.
 
As a result, staff determined that the best way to address what the Town Council seemed to be 
interested in, which is limiting the size of a single-family home along the frontage of a roadway, 
was to simply limit the length of the facade along the street frontage before additional 
regulations and design criteria are triggered. This approach is often referred to as addressing 
the massing of the structure along the street frontage. The proposed text creates an additional 
street setback once a structure's facade along the street frontage. A structure cannot be 
designed to be longer than 65 feet without providing an additional 12 feet of street setback.This 
will provide anything over 65 has to be setback 37 feet from the street.

In addition to providing amendments to introduce limits on the length of the facade, staff has 
drafted a new side setback requirement for lots 80 feet or greater in width. Lots that meet this 
size are proposed to use a percentage of lot width as the means by which to measure the 
setback. This approach does not adversely impact the buildable envelope or building footprint 
percentage currently allowed by the LDC.

A third option has been included with the proposed edits. Any home that is built with no more 
than 500 square feet of enclosed space below the lowest habitable floor and used only for 
parking, storage, or access, will be exempt from these proposed new setback requirements. The 
ten feet side yard setback adopted in January 2021 would apply.
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In addition, staff has prepared an edit to the porches that are permitted to encroach into the 
street setback. The edit limits the width of the porches and entries. Previous edits didn't account 
for a limit on the size and width of the porch that can encroach up to ten feet of the street 
setback. This was provided to fix a current issue since the section was being edited for the other 
purposes.

Note: There are two memos addressing options and pros/cons for each of the two primary 
approaches, facade length along street frontage and side setbacks. These are provided 
separately to offer the LPA and Town Council the ability to consider these approaches 
independent of each other.

Attachments:
1. Large Residential Structures Memo
2. Consolidated Lots Memo Side Setbacks
3. Consolidated Lot Exhibit A Text Mod

Financial Impact:

6. Alternative Action
Deny, modify

7. Staff Recommendations:
Approve

8. Recommended Approval:
  Date: October 14, 2021
Jason Green, Community Development 
Services
  Date: October 15, 2021
John R Herin Jr, Town Attorney
  Date: October 15, 2021
Amy Baker, Town Clerk
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

To: Local Planning Agency

From: Sarah Propst, Community Development

Date: October 20, 2021

Re: Front Setbacks for Large Residential Structures 

BACKGROUND

When multiple lots are combined, very large residential structures may be built that are not compatible 
with the neighborhood. This can result in a negative visual impact, even if the home is quite nice. The 
comprehensive plan places high value on infill compatibility and renovation mixing gracefully with the 
existing neighborhood. Policy 3-B-11 recommends the review of setbacks and lot sizes as well as design 
guidelines. Staff has been asked to provide options to address the issue of houses that could be visually 
overwhelming to a neighborhood. 

PROPOSED SOLUTION

A limitation on frontage length of a residence may be appropriate to decrease the visual impact of 
homes which are out of scale with the surrounding development. One option would be to have a flat 
number as the max frontage, such as 65 feet. No more than 65 feet of house frontage may be 
constructed to the front 25-foot setback line. Any house length over 65 feet would be set back an 
additional 12 feet. All other criteria such as the allowable coverage, front and rear setbacks and building 
height would still apply. The house would still be substantially larger than nearby homes but would 
appear less impactful from the right of way. The front façade would not have to be continuous; it could 
be divided. The second example shows how a non-continuous façade could look.

1 Policy 3-B-1 The town shall prepare and adopt land development regulations to apply to the older 
“near-town neighborhoods” that will encourage renovations and compatible infill development, using 
the following types of techniques: i. modifying lot size, setback, and parking requirements where the 
current regulations hinder redevelopment; ii. adding design guidelines to encourage front porches, 
decks, and other elements from the cottage design tradition to help frame public spaces and define 
private areas;
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Example: A new 170’ parcel (2, 50’ parcels and a 70’ parcel) is consolidated and has a total buildable 
width of 119’ or 125’ (with 25.5’ or 22.5’ setbacks on each side, depending on percentage or combined 
setbacks). The house is designed in such a way that 65 feet of the front of the house can be built to the 
25-foot front setback. The remainder of the allowed house width would be allowed 12 feet behind the 
front setback (37 feet behind the front property line). 
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CODE MODIFICATION

The proposed strikethrough underline language is provided in Exhibit A. The changes proposed in this 
memo and the memo: Additional Setbacks on Consolidated Lots, would require changes to two code 
sections, Sec. 34-638 Minimum Setbacks and Table 34-3 Dimensional Regulations. An exemption from 
both the side and front setback increases has been included for any residential development which 
chooses to enclose or screen 500 square feet or less of the ground floor of the home. Limited ground 
floor development decreases the visual magnitude of the structure and also reduces potential flood 
impacts.
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

To: Local Planning Agency

From: Sarah Propst, Community Development

Date: October 20, 2021

Re: Additional Setbacks on Consolidated Lots

BACKGROUND

Multiple lots are being combined to develop single-family and two-family residential homes.  The 
massing of the larger homes with only a typical side setback of 7.5 feet required, impacts the viewshed 
of the neighborhood. Staff has been asked to provide options to address this issue. The options 
contained in this memo are intended to apply to lots over 75 feet wide.

PROPOSED SOLUTIONS

Option 1: Adding Up the Setbacks

This option would add together all the setbacks that would have been required between lots being 
consolidated and require that total setback measurement as the side setback. The example on the 
following page (Example 1) shows how this option would work. The example assumes three, typical 50- 
foot, lots are combined into one lot. Each lot separately would have a 7.5’ setback on each side. Lot A, 
Lot B and Lot C would each have a total of 15 feet in setbacks (7.5 feet X 2). When Lot A, B and C are 
combined the total number of setbacks would be added together and that would be the new side 
setback, 15’ + 7.5’ = 22.5’ on each side. The buildable width of three combined lots would be 105 feet.

Pros and Cons: This will result in the same amount of open space on the consolidated lots as would have 
been required on the individual lots. The combined open space may provide more benefits for 
stormwater, planting and viewsheds. One disadvantage to this approach is that not all lots on the island 
are the same size. The example is three average lots, however some lots on the island are already large 
and some are quite small. An owner consolidating three, 70-foot lots will have the same setback 
requirement as someone consolidating three 50-foot lots or three 45-foot lots. 

Consideration: Should the lot consolidation be based on current, existing parcels or original subdivision 
lots? Many parcels have been combined or split over the years, WW. Watsons subdivision consisted of 
25-foot lots which have all been combined to create more usable parcels. If we base it on current, 
existing parcels staff will need a snapshot of the current parcels to base future decisions on. Many codes 
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reference a specific year as the starting point for a regulation, but staff has no way of knowing the 
conditions at the time of the adoption. Also, how will this apply to portions of parcels, rather than 
combining whole parcels?

EXAMPLE 1: Three, 50-foot wide lots, interior setbacks would be moved to the outside for 22.5 feet side 
setbacks.
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Option 2: Lot Size Percentage

A second option for addressing the lot consolidation setback issue is to base the setback on a 
percentage of the lot size. The current setbacks for a residential lot are 7.5 feet or ten feet for lots 70 
feet or wider. On an average, 50-foot wide, lot the setback on each side of the parcel is 15%. If a 
property owner were to consolidate multiple parcels to build a home, the setback of the newly created 
parcel could be determined using that percentage. 

For three, 50-foot wide, lots the setback would be 15% of the entire lot width 22.5 feet. The exact same 
new setbacks as would be required by Option 1 (See the example 2 on the following page). The Lot Size 
Percentage option is possibly fairer than Option 1: Adding Up the Setbacks because the percentage is 
based on the new parcel size, not just the number of lots that were combined. For instance, if a property 
owner is combining a 70-foot lot, and two 50-foot lots (a consolidated 170-foot wide lot) they would 
have to provide 25.5-foot setbacks on each side. If a property owner is combining a two 45-foot lots and 
a 50-foot lot (a consolidated 140-foot wide lot) they would have to provide 21-foot setback on each 
side. Using option 1: Adding up the Setbacks, both the 170-foot wide lot and the 140-foot wide lot 
would provide side setbacks of 22.5 feet. 

Pros and Cons: This manner of applying setbacks as a percentage of the new lot width is fairer in that it 
is based on the size of the lot rather than the number of the lots combined. It will result in larger 
setbacks for larger consolidated lots. This approach also makes it easier to apply during development 
reviews. It removes the research needed to determine how many “lots” were used to make a parcel of 
land and will apply to lots of record equally. By setting the width at 80 feet, as shown in Exhibit A Text 
Amendments, the larger setback of ten feet already adopted in January of 2021 for lots 70 feet or 
greater in width can be continued without additional confusion. 

Considerations: There could be a minimum setback of ten feet or 15% of the lot width, whichever is 
greater. This would ensure that the larger setbacks applied when properties are combined will remain in 
effect even when redevelopment of a property occurs. For example: Three properties are combined in 
2022 and a new home is built. Staff recognizes that a greater setback needs to be applied to the new 
home being built because the properties were consolidated shortly before development permits were 
applied for. However, if new development occurs in 10 or 15 years such as an addition or complete 
rebuild, will staff know that the additional setbacks need to be applied? Combined properties can be 
identified through GIS or in a spreadsheet, but maintenance of these documents can become a problem 
and staff turnover can lead to a loss of this knowledge.

Another twist on both options would be to allow the property owner to decide how to divide up the 
setback width between the sides. For example, the three-lot consolidation (50-foot lots) would result in 
a total of 45 feet of side setback. Rather than requiring the setbacks to be even on both sides, the 
property owner could choose to divide the total required setback to allow a smaller setback on one side 
and a larger setback on the other. It would be important that no setback could be less than the 
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minimum required of that lot as a separate lot (never smaller than 10 feet). This would potentially allow 
for larger trees to be planted, more usable yard space, a nice viewshed. For the three-lot example, that 
could result in a 10-foot setback on one side of the property and a 35-foot setback on the other side of 
the property. 

EXAMPLE 2 : Three, 50-foot wide, lots the setback would be 15% of the entire lot width 22.5 feet.
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Example 3: Shows how two consolidated lots of different sizes would have setbacks based on the 
consolidated property width using the percentage option.
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CODE MODIFICATION

The proposed strikethrough underline language is provided in Exhibit A. The changes proposed in this 
memo and the memo titled “Front Setbacks for Large Residential Structures”, require changes to two 
code sections, Sec. 34-638 Minimum Setbacks and Table 34-3 Dimensional Regulations. An exemption 
from both the side and front setback increases has been included for any residential development which 
chooses to enclose or screen 500 square feet or less of the ground floor of the home. Limited ground 
floor development decreases the visual magnitude of the structure and also reduces potential flood 
impacts.
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Exhibit A

Sec. 34-638. - Minimum setbacks. 

(a)  Generally. Most zoning districts require minimum setbacks between all buildings and structures and 
the street, the side lot line, the rear lot line, and any waterbody. 

(1)  Setbacks are minimum horizontal distances between a property line and the nearest point of all 
structures that ensure a minimum area without buildings. Detailed definitions are provided under 
"setback" in § 34-2 of this LDC. 

a.  Where an unusual lot configuration or orientation makes it unclear which property lines are 
street, side, or rear lot lines, the director will establish street, side, and rear lot lines for 
setback purposes after taking into account existing buildings on the same block as well as 
the intent of this code. Where access is provided by a shared driveway rather than a street, 
the director may determine that no street setback applies to that lot. 

b.  Once established through this process, the same setbacks will be applied by the director to 
other lots on that block. 

(2)  There are two types of side setbacks: 

a.  Side setbacks - waterfront lots. Larger side setbacks are required for waterfront lots, defined 
as lots that immediately adjoin a tidally influenced body of water, whether artificial or natural 
(see definitions in § 34-2 of this LDC). 

b.  Side setbacks - non-waterfront lots. Smaller side setbacks are required for all other lots. 

(3)  The distinction between street setback lines and build-to lines is explained in § 34-662 of this 
chapter. 

(4)  Certain exceptions to minimum setbacks are provided in subsection (d) below. 

(b)  Where to find minimum setback dimensions. Minimum setback dimensions are specified as follows: 

(1)  For principal buildings: 

a.  For all conventional zoning districts, see Table 34-3. 

b.  For redevelopment zoning districts, as described for the individual districts in division 5 of 
this article. 

c.  For RPD districts, see § 34-943 of this chapter. 

d.  For CPD districts, see § 34-953 of this chapter. 

(2)  For accessory buildings, see §§ 34-1174—34-1176 of this chapter. 

(c)  Additional wetlands buffers. New development must maintain a 75-foot separation between wetlands 
and buildings or other impervious surfaces, in accordance with Policy 4-C-12 of the Fort Myers Beach 
Comprehensive Plan. 

(1)  This requirement does not apply to lawfully existing subdivided lots. 

(2)  This requirement also does not apply to a previously approved development order to the extent 
it cannot reasonably be modified to comply with this requirement (see ch. 15 of the Fort Myers 
Beach Comprehensive Plan for details). 

(d)  Exceptions to setback dimensions. In addition to the following general exceptions to minimum 
setbacks, commercial buildings that are subject to the commercial design standards may encroach 
into certain setbacks as provided in §§ 34-991—34-1010 of this chapter. 

(1)  Exceptions to all setbacks. 
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a.  Administrative setback variances. Under certain limited circumstances, administrative 
variances can be granted to minimum setbacks as provided in § 34-268 of this chapter. 

b.  Overhangs. An overhang which is part of a building may be permitted to encroach into any 
setback as long as the overhang does not extend more than three feet into the setback and 
does not permit any balcony, porch, or living space located above the overhang to extend 
into the setback. 

c.  Shutters. A shutter which is attached to a building may be permitted to encroach one foot 
into the setbacks. 

d.  Awnings and canopies. 

1.  Awnings and canopies which are attached to a building may be permitted to encroach 
three feet into the setbacks, as long as their location does not interfere with traffic, 
ingress and egress, or life safety equipment. 

2.  For purposes of this section, awnings and canopies may be attached to a 
nonconforming building and shall not be considered an extension or enlargement of a 
nonconformity, as long as the building is properly zoned for its use and the conditions 
as set forth in this section are met. 

e.  Essential services. Essential services and essential service equipment shall not be required 
to meet the minimum setbacks for the district wherein located (see § 34-1617 of this chapter). 

f.  Two-family dwelling units. If a two-family dwelling unit is on a lot of sufficient size to allow it 
to be subdivided into a separate lot under each dwelling unit (see Table 34-3), the side 
setback regulations in this section shall not be interpreted to forbid such subdivision. Existing 
two-family buildings that are being subdivided must be separated by not less than one-hour 
fire resistance. 

g.  Mechanical equipment. Mechanical equipment such as air conditioners may encroach up to 
three feet into rear and waterbody setbacks but must meet the same street and side setbacks 
as the building it serves. These requirements apply to new buildings and to new mechanical 
equipment but will not apply to replacement of mechanical equipment on existing buildings 
if the equipment was installed in conformance with prior regulations. 

(2)  Exceptions to street setbacks. Certain structures are exempt from the street setback 
requirements as follows. See also § 34-1174 of this chapter. 

a.  Build-to lines. Some zoning districts do not have any street setback requirements but instead 
have build-to lines, as described in § 34-662 of this chapter. Awnings, canopies, balconies, 
bay windows, porches, stoops, arcades, and colonnades may extend forward of the build-to 
line provided that they comply with the commercial design standards (see § 34-995(e) of this 
chapter). 

b.  Porches, balconies and stoops. Porches, balconies and stoops may extend up to ten feet 
into the street setback zone of residential buildings, provided that: 

1.  Any walls, screened areas, or railings in the setback zone extend no higher than 42 
inches above the floor of the porch, balcony or stoop; and 

2.  No portion of a porch or balcony and no walls or screened areas may be closer than 
ten feet to the edge of any street right-of-way or street easement. 

3. Porches, balconies and stoops, which extend into the front setback, may not exceed 35 
feet in length.

c.  Mail and newspaper delivery boxes. Mail and newspaper delivery boxes may be placed in 
accordance with U.S. Postal Service regulations; however, the support for a mail or 
newspaper delivery box must be of a suitable breakaway or yielding design, and any mail or 
newspaper delivery box placed in an unsafe or hazardous location can be removed by the 
government agency with jurisdiction over the right-of-way at the property owner's expense. 
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d.  Bus shelters, bus stop benches and bicycle racks. Bus shelters, bus stop benches, and 
bicycle racks may be located in any district without regard for minimum setbacks, provided 
the location of the structure is approved by the town manager. No advertising is permitted 
on bus stop benches. 

e.  Telephone booths. Telephone booths and pay telephone stations may be located in any 
zoning district that permits multifamily or commercial uses without regard for minimum 
setbacks; provided that the location shall be approved by the director. 

(3)  Waterbody setbacks. 

a.  Gulf of Mexico. Except as provided in this section or elsewhere in this code, no building or 
structure shall be placed closer to the Gulf of Mexico than set forth in ch. 6, articles III and 
IV of this LDC, or 50 feet from mean high-water, whichever is the most restrictive. See also 
special regulations for the EC zoning district in § 34-652 of this chapter and the coastal zone 
restrictions in § 34-1575 of this chapter. 

b.  Other bodies of water. Except as provided in this section or elsewhere in this chapter, no 
building or structure shall be placed closer than 25 feet to a property line adjacent to a canal, 
bay, or other waterbody. For purposes of measuring setbacks from a canal, bay, or other 
body of water, the following will also be used: 

1.  If the body of water is subject to tidal changes, the setback will be measured from the 
mean high-water line. 

2.  If the body of water is not subject to tidal changes, the setback will be measured from 
the control elevation of the body of water if known, or from the ordinary high-water line 
if unknown. 

3.  In addition to the property line setback, if the property has a seawall, a minimum setback 
of five feet will be measured from the seaward side of the seawall, not including the 
seawall cap. 

4.  If property lines encroach into the waterbody, then no more than five feet shall be 
applied to the setback measurement. 

5.  If plats or legal descriptions of property reference water bodies as boundaries, the mean 
high-water line shall be utilized, unless otherwise stated in those legal descriptions or 
survey. 

c.  Exceptions for certain accessory structures. Certain accessory buildings and structures may 
be permitted closer to a body of water as follows: 

1.  Fences and walls. See division 17 of this article. 

2.  Shoreline structures. See § 34-1863 and ch. 26 of this LDC. 

3.  Nonroofed structures. Swimming pools, tennis courts, patios, decks, and other 
nonroofed accessory structures or facilities which are not enclosed, except by fence, or 
which are enclosed on at least three sides with open-mesh screening from a height of 
3½ feet above grade to the top of the enclosure, shall be permitted up to but not closer 
than: 

(i)  Five feet from a seawalled canal or seawalled natural body of water; 

(ii)  Ten feet from a nonseawalled artificial body of water; or 

(iii)  Twenty-five feet from a nonseawalled natural body of water; 

whichever is greater. Enclosures with any two or more sides enclosed by opaque 
material shall be required to comply with the setbacks set forth in subsections (d)(3)a. 
and (d)(3)b. of this section. 

4.  Roofed structures. 
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(i)  Accessory structures with roofs intended to be impervious to weather and which 
are structurally built as part of the principal structure shall be required to comply 
with the setbacks set forth in subsections (a) and (b) of this section. 

(ii)  Accessory structures with roofs intended to be impervious to weather and which 
are not structurally built as part of the principal structure may be permitted up to 
but not closer than 25 feet to a natural body of water, and ten feet to an artificial 
body of water. 

(4)  Exceptions for certain nonconforming lots. 

a.  Certain nonconforming residential lots are subject to the modified side and rear setback 
requirements that are found in § 34-3273 of this chapter. 

b.  Certain nonconforming mobile home lots in the village zoning district are subject to the 
modified side and rear setback requirements that are found in § 34-694 of this chapter. 

c.  Certain nonconforming commercial lots are subject to the modified side and rear setback 
requirements that are found in § 34-3277 of this chapter. 

(5) Additional setbacks for large lot single-family and two-family development. 

a. Structures exceeding 65 feet in length in RS, RC and RM zoning districts shall have additional 
front setback requirements. Single-family and two-family residential structures in the RS, RC 
and RM zoning districts shall not be permitted to construct more than 65 feet of frontage to 
the front setback line (25 feet from right of way property line). Any portion of the structure 
exceeding 65 feet in width shall be set back an additional 12 feet (37 feet from the right of 
way property line). 

b. Parcels of land in the RS, RC and RM zoning districts 80 feet or more in width shall have 
additional side setback requirements. Parcels in the RS, RC and RM zoning districts that are 
80 feet or wider must provide side setbacks equal to 15% of the lot width, on each side. 

1.  Lot width is measured from the property line adjacent to the right of way. Where 
the property is a corner lot, the front will be the side of the property that is deemed the 
front based on the setbacks (in relation to where the front setback, rear setback, and 
side setbacks are applied).

2. The cumulative total of the side setbacks shall be 30% of the parcel width, 
however, the setbacks do not have to be equal on both sides. No side setback shall 
be less than ten (10) feet.

c. Exemption from additional setbacks for open ground level. A residential structure with a 
maximum of 500 square feet enclosed or screened, at the ground level of the house (under 
house structure), shall be exempt from additional side and front setbacks. 

( Ord. No. 20-08 , § 2, 4-6-2020) 

Secs. 34-653—34-660. - Reserved. 

Table 34-3— Dimensional Regulations in Conventional Zoning Districts 
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  street 
side - 
waterfront 
lot 

side - 
non-
waterfront 

rear 
water 
body (1) 

Gulf of 
Mexico 
(2) 

area width depth ratio percentage   feet stories 

ZONING 
DISTRICT 

Setbacks 
(see § 34-638 
for explanation 
and exceptions) 

Lot size 
(see § 34-637 
for explanations 
and exceptions) 

F.A.R. 
§34-
633 

Building 
Coverage 
§ 34-634 

Density 
§ 34-
632 

Height 
(see § 34-
631) 

RS Residential Single-
family 

25 (9) 7.5 (8) (10) 7.5 (8) 20 25 50 7,500 75 100 - 40% (3), (4) 25 3 

RC Residential 
Conservation 

25 (9) 7.5 (10) 7.5 20 25 50 4,000 45 80 - 40% 
(3), (4),
(5) 

25 3 

RM Residential 
Multifamily 

25 (9) 20 (6) (10) 20 (6) 20 25 50 7,500 75 100 1.2 - 
(3), (4),
(5) 

30 3 

CR Commercial 
Resort 

10 20 15 20 25 50 20,000 100 100 1.2 - (3) 30 3 

CM Commercial 
Marina 

20 20 20 20 0 50 20,000 100 100 1.0 - - 35 3 

CO Commercial 
Office 

10 10 7 20 25 50 7,500 75 100 1.2 - 
(3), (4),
(5) 

30 3 

Santos 10 7 5 20 25 50 5,000 50 100 0.6 - 
(3), (4),
(5) 

25 3 

IN Institutional 20 10 7 20 25 50 7,500 75 100 0.8 - (3) 35 3 

CF Community 
Facilities 

20 15 10 20 25 50 N/A N/A N/A 0.1 - (3) 35 3 

BB Bay Beach — see § 34-651(b) — 

EC Environmentally 
Critical 

20 25 - 25 20 50 (7) N/A N/A .01 - (3), (7) 25 2 

Note (1): An additional wetland buffer is required for new development; see § 34-638(c). 
Note (2): See § 34-638(d)(3)a. 
Note (3): Maximum densities are established by the Fort Myers Beach Comprehensive Plan; see § 34-632. 
Note (4): Accessory apartments are allowed in owner-occupied homes under certain conditions; see §34-1178. 
Note (5): A second dwelling unit or accessory apartment may be allowed on larger lots; for details, see §§ 34-632, 34-1177, and 34-1178. 
Note (6): Single-family and two-family homes on waterfront lots in the RM zoning district must maintain only a 7.5-foot side setback. 
Note (7): See § 34-652(e)(3). 
Note (8): For all RS lots fronting on Matanzas Street and Matanzas Court, all side setbacks shall be at least 10 feet. 
Note (9): Maximum 65 feet of house may be built to the 25-foot front setback. Any house frontage exceeding 65 feet shall be built 37 feet from the front property 
line. See §34-638(d)(5)a.
Note (10): For parcels exceeding 75 feet in width, each side setbacks will be equal to 15% of the property width. See § 34-638(d)(5)b.
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Town of Fort Myers Beach
Agenda Item Summary Yellow Sheet Number:2021-456

1. Requested Motion: Meeting Date: October 20, 2021

Recommend Approve / Deny Recommended Amendments to Land Development Code Article II 
Noise Control

Why the action is necessary:
Town Council has directed staff to create options to reduce noise levels created by mechanical 
equipment.

What the action accomplishes:
Creates measurable criteria to evaluate if mechanical equipment is creating a burden on 
adjacent property owners.

2. Agenda: 3. Requirement/Purpose:
PUBLIC HEARINGS Ordinance

5. Background:
Town Council previously instructed staff to research and create opportunities to reduce noise 
impacts created primarily by mechanical equipment. The staff have researched several 
municipalities throughout Florida. Coastal communities are challenged with creating sound 
reduction options while maintaining elevated equipment due to flood regulations. The elevated 
nature of the equipment makes baffling or noise-deadening options difficult.

Staff has provided recommended edits to the LDC Noise Control regulations of Article II by 
introducing mechanical equipment definition and providing for regulatory control over the sound 
level of that equipment, relative to setbacks. Currently, all HVAC and other mechanical 
equipment shall meet the same side yard setback as the principal structure. The LDC offers an 
encroachment option for pool equipment in the rear yard. The edits include a limit on how much 
equipment can be loaded to one side of a structure in an effort to reduce the concentration of 
equipment and noise directed at one neighbor. Larger homes are seeing substantial 

Attachments:
1. Mechanical Equipment Memo
2. Mechanical Equip Exhibit A Previous Memo
3. Mechanical Equip Exhibit B Strikethrough Underline

Financial Impact:

6. Alternative Action

7. Staff Recommendations:
Approve

8. Recommended Approval:
  Date: October 14, 2021
Jason Green, Community Development 
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Services
  Date: October 15, 2021
John R Herin Jr, Town Attorney
  Date: October 15, 2021
Amy Baker, Town Clerk
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Town of Fort Myers Beach

COMMUNITY DEVELOPMENT DEPARTMENT

To: Local Planning Agency

From: Sarah Propst, Community Development

Date: October 20, 2021

Re: Mechanical Equipment Noise Control

BACKGROUND

At the February 24, 2021 Town Council meeting, staff presented a review of nearby localities’ 
mechanical equipment noise nuisance codes. That memorandum is attached as Exhibit A. There 
are several approaches used by nearby communities to mitigate noise created by mechanical 
equipment. They include: 1. Requiring that new equipment is not located in required setbacks, 
2. Screening equipment with fencing, walls or landscaping, and 3. Installing baffling on 
commercial and multi-family equipment when near residential properties.

Following the Council discussion, staff was directed to provide some options on how the Town 
could address mechanical equipment noise.

PROPOSED SOLUTION

There are several ways that noise can be addressed. The most common is by increasing the 
distance of the equipment to adjacent properties. Setbacks are the simplest option and the code 
currently requires new equipment to meet the side yard setback but allows equipment to 
encroach into the rear and waterbody setback three feet. Replacement equipment is allowed to 
be located where previous equipment was installed, often this means that replacement 
equipment is located less than 7.5 feet from the side property line. It is difficult and expensive to 
move mechanical equipment to another location, therefore, staff does not recommend a change 
to this allowance.

New equipment is often quieter than the equipment that it was replacing. The proposed 
language will encourage homeowners to install equipment that is quiet enough to avoid any 
additional mitigation. This can be evaluated by providing technical specifications for new 
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equipment, that provides the decibel level. Alternatively, Town staff may be asked to use a 
decibel meter to determine whether the new equipment is in compliance with the noise control 
ordinance. 

If it is determined that the new equipment does not meet the requirements of the noise control 
ordinance, there will be options to mitigate the sound. The proposed code language allows for 
fencing, walls, plantings, sound deadening insulation, and baffle systems.

CODE MODIFICATION 

The proposed strike-through underline language is attached as Exhibit B. The Noise Control 
ordinance does not currently include mechanical equipment. A new definition for mechanical 
equipment was included and a section was added. Section 14-30 Outdoor Mechanical 
Equipment, addresses how equipment decibels can be evaluated and what remediation options 
are available when new equipment exceeds the allowable volume.
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Exhibit A

MEMO
February 24, 2021

To: Town Council

Thru: Roger Hernstadt

From: Jason Green, AICP, CFM

Re: Fort Myers Beach Mechanical Equipment

Sub: Mechanical Equipment Noise Nuisances (AC Units, Pool/Hot tub Equip., Generators, etc..) 

Pursuant to Town Council discussion, staff has investigated the concern of mechanical equipment 
noise abatement and mitigation. Staff has conducted a survey of 10 beach communities, 5 on the 
east coast and 5 on the west coast. Below is the list of municipalities and their response to my 
inquiry. The ones in bold text have regulations that address mechanical equipment, such as, AC 
units, pool/hot tub equipment, generators including separation, setback and screening 
requirements: 

 Anna Maria Island – Response: Regs in place (mainly addressing pool, mech equip not 
in setbacks), see Exhibit 1

 Cocoa Beach – Response: No regs, other than the standard noise ordinance
 Indian Rocks Beach – Response: No regs, other than the standard noise ordinance
 Longboat Key – Response: Regs in place, see Exhibit 2
 New Smyrna Beach – Response: Regs in place, See Exhibit 3
 Ormond beach – Response: No regs, other than the standard noise ordinance
 Ponce Inlet – Response: No regs, other than the standard noise ordinance
 Sarasota – No response at this time
 Treasure Island – Response: No regs, other than the standard noise ordinance
 Vero Beach – Response: No regs, other than the standard noise ordinance

Most communities didn’t have specific regulations to address this matter. Those entities that did 
had differing approaches. The most common strategies are as follows:

 Increased setbacks from property line or separation from residential structure(s)
 Location to the rear of the property
 Options for screening or buffering

Below please find the specific regulations as a starting point for further discussions.
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Exhibit A

Exhibit 1

Anna Maria Island:

The AMI Noise ordinance specifically addresses pools; and, in addition, the following provisions 
as it relates to pool fountains, slides, etc. as well as setbacks.

(4) Swimming pools Swimming pools and hot tubs permitted after January 1, 2016 shall be 
counted as impervious surface coverage. Swimming pools and hot tubs permitted prior to 
January 1, 2016 and swimming pools and hot tubs included within the perimeter of the residence 
building, enclosed and under a conventional roof shall not be counted as impervious surface 
coverage. Waterfalls, fountain features and pool slides are prohibited. Permits may be issued 
for the repair or replacement of existing waterfalls, water features or pool slides. All impervious 
decking surrounding the pool and hot tub shall be counted as impervious surface coverage. 
Caged and uncaged swimming pool, hot tubs and the swimming pool and hot tub equipment 
shall be set back from the lot line or property line the minimum setback required for the particular 
yard with the exception of the side yard setback which shall be ten feet. Uncaged swimming 
pool located on through lots shall be set back a minimum of five feet from the adjoining lot line 
or property line if the pool is located in the street yard which does not contain the structure's 
main entrance. Pools permitted prior to January 1, 2016, shall be deemed as grandfathered 
related to the side yard setbacks. There shall be only one swimming pool per lot containing a 
residential unit. The swimming pool shall be for the use of the residential unit only and shall not 
be for any commercial activity.

Mechanical equipment including, but not limited to, air conditioner/heater, pool pumps, 
pool heaters, shall not be located within the setbacks.
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Exhibit A

Exhibit 2

Longboat Key:

Division 11. - Mechanical Equipment 

158.119 - Mechanical equipment.

(A)  General regulations. All mechanical equipment located outside of a building shall conform 
to the regulations of this section, unless specifically excepted by other provisions of this 
chapter. In addition, necessary essential service facilities are not intended to be restricted by 
required yard areas. Mechanical equipment that is closer than ten feet to a principal structure 
is attached mechanical equipment. Mechanical equipment that is ten feet or further from a 
principal structure is unattached mechanical equipment. 

(B)  Residential districts. 
(1)  Mechanical equipment shall not be located in any required street yard. 
(2)  Mechanical equipment shall not be located in any required waterfront yard, except for 

mechanical equipment as provided for in section 158.096 "Minimum regulations for 
accessory structures" and as provided for in Section 158.099 "Structures over water." 

(3)  Mechanical equipment may be located within a required side or required rear yard, 
provided that the equipment shall not be closer than ten feet to any side or rear lot line. 

(4)  Mechanical equipment may be located in one, but not both required side yards on 
double-frontage lots, through lots, or corner lots, as defined in section 157.03. 

(5)  Unattached mechanical equipment located in a required yard may not exceed six feet 
above finished grade. 

(6)  Unattached mechanical equipment not located in a required yard may not exceed eight 
feet above finished grade. 

(C)  Tourism districts. 
(1)  Mechanical equipment shall not be located in any required street yard. 
(2)  Mechanical equipment shall not be located in any required waterfront yard, except 

mechanical equipment as provided for in section 158.096 "Minimum regulations for 
accessory structures" and as provided for in section 158.099 "Structures over water". 

(3)  Mechanical equipment may be located within a required side or required rear yard, 
provided that the equipment shall not be closer than ten feet to any side or rear lot line. 

(4)  Unattached mechanical equipment located in a required yard may not exceed six feet 
above finished grade. 
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Exhibit A

Exhibit 2

Longboat Key (Cont’d):

(5)  Unattached mechanical equipment not located in a required yard may not exceed eight 
feet above finished grade. 

(D)  Districts other than residential or tourism. 
(1)  Mechanical equipment may be located within a required street yard, except for Gulf of 

Mexico Drive, provided that the equipment shall not be closer than ten feet to the street 
right-of-way if the equipment is more than 50 feet from the nearest residential property. 
If the equipment is 50 feet or less from the nearest residential property, the equipment 
shall not be closer than 20 feet to the right-of-way. 

(2)  Mechanical equipment shall not be located in any required waterfront yard, except for 
mechanical equipment, as provided for in section 158.096 "Minimum regulations for 
accessory structures", and as provided for in section 158.099 "Structures over water." 

(3)  Mechanical equipment may be located within a required side or required rear yard, 
provided that the equipment shall not be closer than ten feet to any side or rear lot line.

(4)  Unattached mechanical equipment located in a required yard may not exceed six feet 
above finished grade. 

(5)  Unattached mechanical equipment not located in a required yard may not exceed eight 
feet above finished grade. 

(E)  Screening. Any installation, replacement or modification of external mechanical equipment, 
including, but not limited to, air conditioning systems and pool equipment, shall screen the 
equipment for both view and noise. Any fence, wall or landscaping installed in accordance 
with this section shall be at least equal to the height of the equipment on all sides and shall 
be maintained in good order to achieve the objectives of this section. Failure to maintain 
fences, walls or landscaping shall constitute a violation of this chapter. Mechanical equipment 
and screening must meet the requirements of section 158.117 "Intersection visibility." 

(Ord. 2018-24, passed 4-1-19)
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Exhibit A

Exhibit 3

New Smyrna Beach:

Land Development Section 803.05: Air Conditioners/heating, ventilation equipment, 
generators, and irrigation pumps

A. Air conditioning/heating, ventilation components generators, and irrigation pumps are not 
allowed to the side or rear of a dwelling opposite habitable portions of adjacent property 
owner's dwelling, such as a bedroom, dining room, living room, unless the component is 
set back from the opening of the habitable areas a minimum distance of twice the required 
yard width. Such equipment must be placed as close to the outer wall of the dwelling as 
possible. Air conditioning/heating, ventilation components, generators, and irrigation 
pumps may be placed in required yard areas opposite non habitable portions of the 
adjacent property owner's dwelling, such as a garage, a carport or a storage area provided 
the component is as close to the outer wall of the dwelling as possible. This provision does 
not apply to replacement air conditioner/heating, ventilation components, generators, and 
irrigation pumps for equipment placed prior to the effective date of the new Land 
Development Regulations. Ord. # 95-20.

B. Air conditioning/heating, ventilation components, generators, and irrigation pumps which 
create noise, are located within 100 feet of residential property and are located on 
commercial or multi-family zoned property shall be baffled so as to reduce noise. Ord. 
#95-20

C. Air conditioners, heating, ventilation, and generators or other accessory equipment 
located on the roof of buildings shall be screened from view. Ord. #56-16

Page 93 of 102



Exhibit B: Strike-Through Underline Language

ARTICLE II. - NOISE CONTROL[2] 

Footnotes: 

--- (2) --- 

Editor's note— Ord. No. 15-01, § 1, adopted June 15, 2015, amended art. II in its entirety to read as 
herein set out. Former art. II, §§ 14-19—14-24, pertained to similar subject matter, and derived from: Ord. 
No. 96-24, § 3, adopted Sept. 30, 1996; and Ord. No. 11-03, § 1, adopted Apr. 18, 2011. 

State Law reference— Motor vehicle noise, F.S. §§ 316.293, 403.415. 

Sec. 14-19. - Short title and territorial scope. 

This article will be known and cited as the "Fort Myers Beach Noise Control Ordinance" and will be 
applicable throughout the corporate limits of the Town of Fort Myers Beach. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-20. - Findings and purpose. 

(a)  The Town of Fort Myers Beach finds excessive, loud and raucous noise degrades the environment 
of the town to a degree that: 

(1)  Is harmful to the health, welfare and safety of its inhabitants and visitors; 

(2)  Interferes with the comfortable enjoyment of life and property; 

(3)  Interferes with the well-being, tranquility, and privacy of the home; and 

(4)  Can cause and aggravate health problems. 

(b)  Both effective control and the elimination of excessive, loud and raucous noise are essential to the 
health, safety and welfare of the town's residents and visitors, and to the conduct of normal pursuits 
of life, including, but not limited to, recreation, work, communication and rest. 

(c)  This article is enacted to protect, preserve and promote the health, safety, welfare, peace and quiet 
of the residents of through the reduction, control and prevention of excessive, loud and raucous noises 
that unreasonably disturb, alarm, injure or endanger the comfort, repose, health, peace or safety of 
reasonable persons with normal sensitivities. 

(d)  Nothing contained in this article is intended to infringe upon the constitutionally protected rights 
guaranteed by Article I, Section 6 of the Florida Constitution and the First Amendment of the United 
States Constitution. This article enacts narrowly drawn, content-neutral regulations that are to be 
interpreted so as to not unduly restrict constitutionally protected rights. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-21. - Definitions. 

The words and phrases used in this article are defined as follows: 

A-weighted level (dBA): The sound pressure level in decibels as measured using the A-weighting 
network on a sound level meter. The unit of measurement is the dBA. Sound level meter settings shall be 
set for slow response. 
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Ambient noise: The all-encompassing noise associated with a given environment, being usually a 
composite of sound from many sources near and far. 

C-weighted level (dBC): The sound pressure levels in decibels as measured using the C-weighted 
network on a sound level meter. The unit of measurement is the dbC. Sound level meter settings shall be 
set for slow response. 

Commercial use: Land used primarily for the sale of merchandise or goods, the performance of a 
service, or for office or clerical work. 

Continuous noise: A noise which remains essentially constant in level during the period of 
observation. 

Council: The Fort Myers Beach Town Council. 

Decibel (dB): A division of a logarithmic scale used to express the ratio of two like quantities 
proportional to power or energy. The ratio is expressed in decibels by multiplying its common logarithm by 
ten. 

Emergency: An occurrence or set of circumstances involving actual, threatened or imminent physical 
trauma or property damage which necessitates immediate action. 

Emergency work: Any work performed for the purpose of preventing or alleviating the physical 
trauma or property damage threatened or caused by an emergency, including restoration work to return 
property to a safe condition following an emergency. 

Impulsive sound: A sound of short duration, usually less than one second, with an abrupt onset and 
rapid decay. Examples of sources of impulsive sound include explosions and drop forge impacts. 

Lee County Sheriff's Office: The designated authority charged with administration and enforcement 
of the Fort Myers Beach Noise Control Ordinance. 

Mechanical Equipment: means equipment, devices, and accessories, the use of which relates to 
water supply, pool maintenance, drainage, heating, ventilating, air conditioning, energy production and 
similar purposes.

Noise: Any sound which annoys or disturbs humans or causes or tends to cause an adverse 
psychological effect on humans. "Noise" includes low frequency sounds caused by amplified bass music 
that can result in vibration of structures or persons. 

Noise disturbance: One or a group of excessive, loud, harsh, raucous, harmonious or 
nonharmonious sounds or vibrations that unreasonably disturb, alarm, injure, harm or endanger the 
health or welfare of a reasonable person with normal sensitivities. 

Noise level: As referenced in this chapter, the noise level is the sound pressure level as measured in 
dBA unless otherwise specified. A measurement of noise must be at least five dB above the ambient 
noise level. 

Person: Any individual, natural person, public or private corporation, firm, association, joint venture, 
partnership, or any other entity whatsoever or any combination of such, jointly and severally. 

Public space: Any real property or structure thereon normally accessible to the public which is owned 
or controlled by a governmental entity. 

Pure tone: Any sound which can be distinctly heard as a single pitch or a set of single pitches. For 
the purposes of measurement, a pure tone shall exist if the one-third octave band sound pressure level in 
the band with the tone exceeds arithmetic value of the sound pressure levels of the two contiguous one-
third octave bands by five dB for center frequencies of 500 Hz and above and by eight dB for center 
frequencies between 160 and 400 Hz and by 15 dB for center frequencies less than or equal to 125 Hz. 

Real property line: An imaginary line including its vertical extension which separates the real property 
owned, rented or leased by one person from that owned, rented or leased by another person, excluding 
intra-building real property divisions except as otherwise provided herein. 
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Receiving land: Land area neighboring or in the vicinity of a sound source and on or at which the 
sound emanating from the sound source is audible to the normal ear and/or felt in the form of vibration. 

Residential use: Land use that is primarily for living and sleeping, parks, hospitals, schools, 
institutional, nursing homes or the individual plots within a mobile home park or any land use that is not 
commercial. 

RMS sound pressure: The square root of the time averaged square of the sound pressure, denoted 
Prms. 

Sound level: The weighted sound pressure level obtained by the use of a metering characteristic and 
weighting A, B or C as specified in the American National Standards Institute specifications for sound 
level meters ANSI S1.4-1983, or successor publications. If weighting employed is not indicated, the A-
weighting shall apply. 

Sound level meter: An instrument to measure the sound pressure level of relatively continuous and 
broadband noises. The sound level meter used to determine compliance with this chapter shall meet or 
exceed the requirements for type 2 sound level meter in accordance with American National Standards 
Institute (ANSI) Standard S1.4-1983 or its successor publication. 

Sound pressure level: Twenty times the logarithm to the base 10 of the ratio of the RMS sound 
pressure to the reference pressure of 20 micropascals (20 × 10 -6 N/m 2 ). The sound pressure level is 
denoted Lp or SPL and is expressed in decibels. 

Sound source: The location from which the impermissible sound level or noise disturbance is 
emanating. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-22. - Noise disturbance prohibited. 

No person shall make, continue or cause to be made or continued any noise disturbance in 
accordance with the terms set forth in this article. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-23. - Prohibited acts. 

The occurrence of the conditions, acts or omissions as described in either subsections (1) or (2) of 
this section shall constitute a violation of this article. Should a sound level measurement method be 
unavailable, inappropriate for a given set of circumstances, or unable to be taken by a sound level meter, 
subsection (1) of this section may be used to prove a violation so long as evidence exists sufficient to 
establish that the sound constitutes a noise disturbance pursuant to the standards provided in subsection 
(2) of this section. 

(1)  Maximum permissible sound levels by receiving land. No person shall operate or cause to be 
operated any source of sound in such a manner as to create a sound level which exceeds the 
limits set forth for the receiving land use category in Table 1 when measured at or within the real 
property line of the receiving land or, at the discretion of the officer, those limits set forth in the 
alternative Table 2 as measured from the property line of the noise source. 

Table 1
SOUND LEVELS BY RECEIVING LAND USE 

Page 96 of 102



Land Use Category Time 
Sound Level
Limit dBA 

Residential or public space 
7:00 a.m.—10:00 p.m. 
10:00 p.m.— 7:00 a.m. 

66 
55 

Commercial or business 
7:00 a.m.—10:00 p.m. 
10:00 p.m.— 7:00 a.m. 

72 
65 

 

Table 2
ALTERNATIVE SOUND LEVELS 

Land Use Category Time 
Sound Level
Limit dBA 

All land uses 
7:00 a.m. to 10:00 p.m. 
10:00 p.m. to 7:00 a.m. 

75 
72 

 

a.  Correction for character of sound: 

1.  For any source of sound which emits a pure tone, the maximum sound level limits set 
forth in Tables 1 or 2 shall be reduced by five dBA. 

2.  For any source of impulsive sound which is of short duration with an abrupt onset, the 
maximum sound level limits set forth in Tables 1 or 2 shall be increased by ten dBA 
from 7:00 a.m. to 10:00 p.m. 

3.  Alternate weighting. A C-weighted level (dBC) may be substituted for any sound level 
limit identified in this article under an A-weighted level (dBA). Such substitution shall 
carry a plus five dB adjustment (i.e., a 55 dBA limit shall be substituted with a 60 dBC 
limit). 

b.  Establishment of use. In instances where a commercial use was established prior to and in 
an area away from a residential use and encroachment of the residential use has occurred 
resulting in the commercial use adjoining the residential use, the sound level limit for the 
receiving residential use will be that of the commercial use, whichever applicable, as set 
forth in Tables 1 or 2 above. Establishment of the commercial uses' existence before 
residential use encroachment is an affirmative defense to a violation of this article. 

c.  Specific restrictions. In addition to the general limits set out above in Tables 1 or 2, the 
following specific acts are declared to be in violation of this article: 

1.  Multifamily dwellings. In the case of multifamily dwelling units, it shall be unlawful to 
create or permit to be created any noise that exceeds 50 dBA during the hours between 
7:00 a.m. to 10:00 p.m., or 45 dBA during the hours between 10:00 p.m. and 7:00 a.m. 
daily, as measured from the receiving dwelling unit within such multifamily dwelling. 

2.  Construction or demolition noise. No person shall operate or permit to be operated any 
power-driven construction equipment without a muffler or other noise-reduction device 
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at least as effective as that recommended by the manufacturer or provided as original 
equipment unless the sound level emitted by the equipment is less than the sound level 
limit for the applicable land use category set forth in Tables 1 or 2 of this section, as 
measured from, at, or within the real property line of the receiving land. 

(i)  The construction, erection, demolition, alteration or repair of any building or 
structure, or any excavation, within or adjacent to any residential area, is prohibited 
before 7:00 a.m. or after 7:00 p.m. Monday through Saturday, and is prohibited at 
any time on Sundays or legal holidays. 

(ii)  Construction equipment that must be operated near a residential use on a 24-
hour-per-day basis (i.e., pumps, well tips, generators, etc.) will be shielded by a 
barrier to reduce the noise during the hours of 6:00 p.m. to 7:00 a.m., unless the 
unshielded noise level is less than 55 dBA, as measured from, at, or within the real 
property line of any residential receiving land. 

(iii)  This section does not apply to routine household maintenance and the use of 
domestic power tools in connection with such routine household maintenance. 

(iv)  This section also does not apply to work performed by a public service utility, or 
other contractor approved by the town, to address or prevent a public emergency, 
including traffic control. 

3.  Screeching of tires, and engine or jake braking. 

(i)  The operation of any motor vehicle in such a way as to cause the tires thereof to 
screech, except where the same is necessarily caused in an emergency, as in an 
attempt by the operator to avoid an accident or the causing of damage or injury, 
shall be deemed a violation of this article. 

(ii)  The operation of jake brake or engine brake as means of reducing speed or as a 
means of slowing or stopping along public rights-of-way as to cause loud, 
explosive noise, shall be deemed a violation of this article. 

d c.  Sound level measurement standards. The following standards must be followed in 
measuring sound levels: 

1.  Calibration. All sound level meters must be calibrated and serviced in accordance with 
the manufacturer's instructions. 

2.  Sound level meter operation. The sound level meter must be operated in accordance 
with the manufacturer's instructions. 

3.  Measurement procedures. The following procedure must be used to determine if a 
violation exists under this subsection: 

(i)  The sound level meter must be located within the boundary of the receiving land 
when taking the measurement. 

(ii)  The sound level meter must be oriented toward the source of the sound making a 
direct line between the sound source and the sound level meter. 

(iii)  The sound level meter must be set for either the A-weighted or C-weighted 
network and slow response. 

(iv)  If possible, determine and record the ambient noise level during some point in the 
observation. The A-weighted or C-weighted ambient noise level, including wind 
effects and noises other than the sound source, must be at least five dbA lower 
than the sound level of the sound source for a violation of this article to exist. 

(2)  Noise disturbance. Notwithstanding any other provision herein, it shall be unlawful for any person 
to make, continue, cause, or permit any noise disturbance. 
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a.  Standards. The standards to be considered in determining whether a noise disturbance 
exists under this subsection include the following: 

1.  The volume of the noise, whether it is loud or quiet. 

2.  The intensity of the noise. 

3.  Whether there is vibration associated with the noise. 

4.  The nature of the noise, i.e., raucous, unruly, harsh, etc. 

5.  The volume and intensity of the ambient noise, if any. 

6.  The proximity of the noise to residential sleeping facilities. 

7.  The nature and use of the area from which the noise source is located. 

8.  The nature and use of the receiving land. 

9.  The time of day or night the noise occurs. 

10.  The duration of the noise. 

11.  Whether the noise is produced by a commercial or noncommercial activity. 

12.  Whether the noise falls under one of the listed exceptions pursuant to section 14-24. 

b.  Consideration. Enforcement under subsection (2) of this section requires consideration of all 
applicable standards listed in subsection (2)a., and a determination as to whether or not a 
noise disturbance exists by the sheriff's office or other authorized enforcement personnel on 
the scene. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-24. - Exceptions. 

The following will not be considered a violation of this article: 

(1)  The operation of warning or emergency signal devices such as sirens, horns and bells when 
utilized for their intended purpose in cases of emergency. 

(2)  Noises resulting from equipment or operations incidental to the installation, maintenance or repair 
of facilities or restoration of services, such as public utilities or other emergency work in the public 
interest. 

(3)  Operation of equipment or conduct of activities normal to residential communities, such as lawn 
care, soil cultivation, domestic power tools, lawn mowers, maintenance of trees, hedges, gardens, 
saws and tractors, street sweepers, mosquito fogging, tree trimming, and limb clipping and other 
normal community operations, is allowed between the hours of 7:00 a.m. to 7:00 p.m., provided 
that the equipment is in accord with the manufacturer's specifications and with all manufacturer's 
sound reducing equipment in use and in proper operating condition. Operation of equipment for 
solid waste and recycling collection in or adjacent to residential uses between the hours of 6:30 
a.m. to 6:30 p.m., and operation of equipment for solid waste and recycling collection in 
nonresidential locations between the hours of 6:30 a.m. to 6:30 p.m. Golf courses may obtain a 
waiver pursuant to the permit process found in section 14-25. 

(4)  Noise resulting from safety features required by law for equipment or operations, including, but 
not limited to, backup alarms or vehicle motion alarms. 

(5)  Noises resulting from a special event authorized pursuant to chapter 22 of the Code; provided, 
such noises are in compliance with any specific limitations as set forth within the special event 
permit. If no specific limitations are set forth in the special event permit, the provisions of this 
article shall fully apply. 
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(Ord. No. 15-01, § 1, 6-15-2015; Ord. No. 17-12, 8-21-2017) 

Sec. 14-25. - Waivers. 

(a)  Applications for a waiver for relief from the maximum allowable noise level limits designated in this 
article shall be made in writing. Such applications for waivers will be made to the town manager or the 
town council when the activity creating such noise is located within the town's corporate boundaries. 
Any waiver granted by the town manager or the town council must be provided to the applicant in 
writing within 30 days of application to the town and contain all conditions required for compliance with 
the waiver approval. The town manager or the town council may grant the waiver under the following 
conditions: 

(1)  The town manager in granting a waiver may prescribe any reasonable conditions or requirements 
deemed necessary to minimize adverse effects upon the community or the surrounding 
neighborhood. 

(2)  Waivers may be issued for no longer than 180 days, renewable by further application to the town 
manager or the town council. 

(b)  Any party aggrieved by the town manager's decision under this section, may appeal to town council 
within 30 days from the date of written decision on the waiver. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-26. - Enforcement. 

The town's code enforcement officers and the Lee County Sheriff's Office is empowered to 
investigate any situation where a person is alleged to be violating this article. If an officer encounters a 
circumstance which reasonably indicates that a person is violating this article, the officer will conduct 
either a sound level measurement test or noise disturbance determination in accordance with this article 
to determine whether or not a violation exists. Nothing in this article shall prohibit the Lee County Sheriff's 
Office from charging persons responsible for acts which affect the peace and quiet of persons who may 
witness them for breach of the peace or disorderly conduct under F.S. § 877.03, as may be amended 
from time to time. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-27. - Penalties. 

Any person or persons, firm or corporation or any agent thereof who violates any of the provision of 
this article will, upon conviction, be guilty of a second degree misdemeanor and subject to a fine not 
exceeding the sum of $500.00 or imprisonment in the county jail for a period not exceeding 60 days, or 
both. Each separate occurrence of a violation will constitute a separate offence and will be punishable as 
such. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Sec. 14-28. - Civil remedies. 

In addition to the penalties provided in section 14-27, the town manager is hereby authorized to 
institute any appropriate action or proceeding including suit for injunctive relief in order to prevent or abate 
violations of this article. 

(Ord. No. 15-01, § 1, 6-15-2015) 
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Sec. 14-29. - Rules and regulation. 

The council is authorized and empowered to adopt and promulgate, by administrative code, such 
reasonable rules and regulations as may be necessary to carry out and enforce the purposes of this 
article. 

(Ord. No. 15-01, § 1, 6-15-2015) 

Secs. 14-30. Outdoor Mechanical Equipment.

(a) Applicability. The regulations set out in this section apply to newly installed, outdoor mechanical and 
electrical equipment such as air conditioning equipment, heat pumps, pool equipment and gas-
powered generators. This section shall apply to new equipment as well as equipment that is 
replacing existing equipment.
(1) Note, all new, not replacement, mechanical equipment shall meet the required setbacks 

described in Sec. 34-638(d)(1)g. Setback distances can be found in Table 34-3.

(b) Determination of decibel levels. All newly installed equipment shall be evaluated in one of the 
following ways, to determine compliance with Article II, Noise Control.
(1) All newly installed outdoor mechanical equipment shall provide documentation, from the 

equipment manufacturer, stating the decibel output of the newly installed equipment. 
a. The following combinations of decibel level and distance from the nearest property line will 

be considered in compliance with Article II. Noise Control
1. All new equipment with a rating of 70 decibels or lower installed a minimum of 

4.5 feet from the nearest property line shall be in compliance with Article II, Noise 
Control. 

2. All new equipment with a decibel rating of 71-75, installed a minimum of 6 feet 
from the nearest property line shall be in compliance with Article II. Noise Control.

b. The following conditions will require an evaluation by the Town’s Building Department staff 
to determine compliance with the Article II. Noise Control.

1. Any equipment closer than 4.5 feet to the nearest property line, or 
2. Any equipment with documentation, from the manufacturer, exceeding 75 

decibels, or 
3. Any equipment which does not come with paperwork specifying decibel level.

c. Evaluation to determine compliance with Article II. Noise Control. When newly installed 
equipment meets any of the criteria listed in Sec. 14-30(b)(1)b the Town’s Building 
Department staff must determine if the new equipment meets the requirements of the 
Article II. Noise Control.   

1. The Town employee must test the decibel level of the equipment at the nearest 
property line, using 14-23(1)d. Sound level measurement standards.

2. The decibel levels at the property line must be in compliance with the overnight 
decibel levels found in Tables 1 and 2 found in Article II. Noise Control.

(c) Noncompliance Noise Attenuation. If the Town’s Building Department determines that newly 
installed equipment exceeds the decibel level allowed by Article II. Noise Control, the property 
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owner must provide noise attenuation to decrease the impact of the equipment on adjacent 
properties. Possible noise attenuation must include a minimum of one of the following options 
installed between the property line and the equipment and two feet taller than the installed 
equipment:
(1) A solid fence, in compliance with Sec. 34-1742 of this code, and dense shrubbery or trees. Fence 

and plantings must be located between the property line and equipment and be a minimum of 2 
feet taller than the equipment;

(2) A concrete wall, in compliance with Sec. 34-1742 of this code;
(3) A chain link fence with attached sound deadening insulation designed for outdoor use;
(4) Installation of a baffle system which effectively attenuates the sound.

(d) No more than three mechanical equipment units may be loaded to one side of a structure. 

—14-51. - Reserved. 
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