
Fort Myers Beach Town Council

Council Chambers
2525 Estero Blvd.

Fort Myers Beach, FL 33931

Agenda Monday, November 2, 
2020

9:00 AM

ORDER OF BUSINESS

I. CALL TO ORDER
II. INVOCATION
III. PLEDGE OF ALLEGIANCE
IV. APPROVAL OF FINAL AGENDA
V. PUBLIC COMMENT
VI. LOCAL ACHIEVEMENTS AND RECOGNITIONS
VII. PRESENTATION
  Lobbyist Ronald L. Book
VIII. ADVISORY COMMITTEES ITEMS AND REPORTS
 A. Anchorage Advisory Committee (AAC)
IX. APPROVAL OF MINUTES
 A. October 15, 2020 Management & Planning Session
 B. October 19, 2020 Regular Town Council
X. PUBLIC HEARINGS
 A. VAR20200036: 5043 Williams Drive

Approve/ Approve with condition/ Deny VAR20200036 at a Parcel 5043 
Williams Drive to Allow a Relief from LDC Table 34-3 for a Principal 
Structure Setback and from Sec. 34-1174 for an Accessory Structure 
Setback.

 B. VAR20200052: 4690/4700 Estero Blvd 
Approve/ Approve with conditions/ Deny VAR20200052 at a Parcel 
4690/4700 Estero Boulevard to allow a variance from LDC Sec.34-1174 
for Accessory Structures, to allow an accessory structure to be 
located closer to the street right-of-way than the principal structure
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XI. ADMINISTRATIVE AGENDA
 A. Sunset Celebration FY 21

Sunset Celebration Special Event Permit and Fees.
 B. Resolution 20-49; Mooring Field Strategic Plan

Motion to Approve Resolution 20-49, adopting the Mooring Field 
Strategic Action Plan

 C. Resolution 20-50; SRF Loan 
Approve Resolution #20-50 authorizing the Town to finalize a loan 
agreement for the eligible Stormwater portions of the North Estero 
Phase 2 Part 2, Tier 1 Side Streets, and North Estero Phase 2 Part 1 
projects and have the Town Manager finalize the application to the 
State of Florida Revolving Fund Loan.

 D. Res 20-51: Town Wide Capital Improvements Projects
Resolution No. 20-51; A RESOLUTION OF THE TOWN COUNCIL OF 
THE TOWN OF FORT MYERS BEACH, FLORIDA, AUTHORIZING A 
LOAN FROM FIRST FLORIDA INTEGRITY BANK, IN AN AGGREGATE 
PRINCIPAL AMOUNT OF NOT TO EXCEED $10,000,000 FOR THE 
PURPOSE OF FINANCING THE REDEVELOPMENT OF CERTAIN 
TOWN-WIDE CAPITAL IMPROVEMENT PROJECTS, AS DESCRIBED 
HEREIN; APPROVING THE FORM OF AND AUTHORIZING THE 
EXECUTION AND DELIVERY OF A LOAN AGREEMENT; 
AUTHORIZING THE EXECUTION AND DELIVERY OF A TOWN OF 
FORT MYERS BEACH, FLORIDA CAPITAL IMPROVEMENT REVENUE 
NOTE, SERIES 2020 TO EVIDENCE THE TOWN'S OBLIGATIONS 
UNDER THE LOAN AGREEMENT, SUCH NOTE TO BE A LIMITED 
OBLIGATION OF THE TOWN, PAYABLE FROM AND SECURED BY A 
PLEDGE OF AND LIEN ON THE TOWN’S PUBLIC SERVICE TAX 
REVENUES AND IF EVER INSUFFICIENT TO PAY DEBT SERVICE ON 
THE NOTE, A PLEDGE OF AND LIEN ON THE TOWN’S 
COMMUNICATION SERVICE TAX REVENUES; PROVIDING FOR THE 
RIGHTS AND SECURITIES OF THE OWNER OF THE NOTE; MAKING 
CERTAIN OTHER COVENANTS AND AGREEMENTS IN CONNECTION 
THEREWITH; PROVIDING FOR SEVERABILITY; AND PROVIDING FOR 
AN EFFECTIVE DATE.

XII. FINAL PUBLIC COMMENT
XIII. TOWN MANAGER'S ITEMS
XIV. TOWN ATTORNEY'S ITEMS
XV. COUNCILMEMBERS ITEMS AND REPORTS
XVI. ADJOURNMENT

NOTE: THIS MEETING IS TELEVISED LIVE ON COMCAST CHANNEL 98.
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IF A PERSON DECIDES TO APPEAL A DECISION MADE BY THE COUNCIL IN ANY 
MATTER CONSIDERED AT THIS MEETING/HEARING, SUCH PERSONS MAY 
NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDING IS MADE, 
TO INCLUDE THE TESTIMONY AND EVIDENCE UPON WHICH ANY SUCH 
APPEAL IS TO BE BASED.

For special accommodations, 
please notify the Town Clerk’s 
Office at least 72 hours in 
advance. (239) 765-0202 

Help for the hearing impaired is 
available through the Assistive 
Listening System. Receivers 
can be obtained from the Town 
Clerk’s Office. 

In accordance with the Americans with Disabilities Act (ADA), persons needing a 
special accommodation to participate in the Board’s proceedings should contact the 
Town Clerk’s Office not later than three days prior to the proceedings. 
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Anchorage Advisory Committee
 Letter to Town Council

October 2020

1.  Upland Service Provider – The AAC at its October meeting passed a motion 
to recommend that Town Council consider pursing the two-unit option at 
Harbor House and all necessary inspections be done to take the upland service 
provider in-house.

2.  Strategic Plan – The AAC at its October meeting passed a motion to accept 
our Strategic Plan drafted in February 2020.  Over the next few months we will 
be reviewing the plan to adjust goals and dates due to Covid, and who is 
responsible for follow-through due to personnel changes.

I plan to attend the November 2nd council meeting to discuss and answer 
questions about the upland service provider recommendation.  

Respectfully submitted,
Katherine Light, chair
Anchorage Advisory Committee
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Fort Myers Beach Management & Planning Session

Council Chambers 
2525 Estero Blvd.

Fort Myers Beach, FL 33931

Minutes Thursday, October 15, 2020 9:00 AM

ORDER OF BUSINESS
DRAFT  

I. CALL TO ORDER
Present: Mayor Murphy, Vice Mayor Hosafros, Council Member Allers, Council 
Member Atterholt and Council Member Veach.

II. PLEDGE OF ALLEGIANCE

III. ITEMS FOR DISCUSSION

A. Stormwater Presentation

Stormwater Presentation by Tetra-Tech
Timothy Vanderwalker and Danny Nelson from Tetra Tech provided a 
history of stormwater on the utilizing a PowerPoint presentation.
Kaye Molnar, President Cella Molnar & Associates, noted that she provided 
updates to the community and has addressed trash in the construction zone. 

B. New Year's Eve Fireworks

Initiate New Year's Eve Fireworks planning and permitting.
Town Manager Hernstadt questioned whether or not the Town should hold 
a fireworks display on New Year's Eve. Mayor Murphy stated that the 
pandemic was resurging and a vaccine was not imminent. Town Manager 
Hernstadt indicated that they would lose approximately $10,000.00 if they 
did not hold fireworks by December 31, 2020. Vice Mayor Hosafros 
suggested contacting the company for alternative locations to keep people 
spread out.
Council Member Veach suggested working with the vendor to defer the 
fireworks to next year. Town Manager Hernstadt stated that he would 
contact the company and provide more information by the next meeting.
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C. Discussion of Ordinance Prohibiting Turtle Sales

Review draft ordinance prohibiting the sale of turtles in the Town 
Town Attorney Herin stated that the FWCC (Fish & Wildlife Conservation 
Commission) indicated that the Town had no jurisdiction to prohibit the sale 
of turtles. They provided a link for information to report wildlife violations.
Town Attorney Herin revealed that the business selling the turtles received 
a permit from FWCC. Turtles smaller than four inches were regulated by the 
FDA (Food and Drug Administration). Council Member Allers suggested 
writing a letter to the business owner requesting that they stop selling the 
turtles.  Council Member Veach reported that the business owner appeared 
at a MRTF meeting and was open to educating the public. Vice Mayor 
Hosafros requested that they preempt the FWCC with the FDA because 
selling turtles less than four inches was prohibited at the federal level. Town 
Attorney Herin noted that he would look into it and report back. Robert 
Howell noted that he spoke to the owner of the shop selling the turtles, Mitch, 
about coming up with educational ideas.  He thanked Council for contacting 
the FDA.

D. Criteria for Murals

Criteria for Murals - draft ordinance to LPA for review and 
recommendations
Community Development Services Director Jason Green provided a draft 
ordinance. Vice Mayor Hosafros noted that murals were an expanding area 
of litigation and she did not support spending legal fees to make case law. 
She stated that it was a complicated issue because rules had not been 
written yet. Council Member Allers agreed that liability was an issue. Town 
Attorney Herin added that one person's idea of art could be offensive to 
another and the First Amendment further complicated it. Discussion was held 
regarding obscenity, graffiti and sign regulations. Vice Mayor Hosafros noted 
that sign regulations were already litigated in the courts. She brought up 
creating a mural program with guidelines. Council Member Allers questioned 
including murals in the sign ordinance. Town Attorney Herin replied that 
some jurisdictions suggested that mural regulations stand-alone from sign 
regulations. Vice Mayor Hosafros suggested deferring the issue to the 
consultant reviewing the code. Town Attorney Herin suggested they could 
prioritize the issue for the consultant. Vice Mayor Hosafros and Council 
Member Allers did not support sending it to the LPA. Council Member 
Atterholt referred to existing murals and felt that it was a solution searching 
for a problem.
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E. Nuisance Abatement Board

Discussion of implementation of the Nuisance Abatement Board Town 
Attorney Herin stated that the first step would be to notice two at- large 
positions. Vice Mayor Hosafros noted that qualifications had to be stated 
and an application would have to be filled out. Consensus was reached to 
advertise the positions, use the advisory committee application and add a 
NAB box to the form.
Discussion was held concerning the roles of the Nuisance Abatement Board 
attorney and prosecutor. Town Attorney Herin did not object to being either 
the Nuisance Abatement Board attorney or the prosecutor and suggested 
that an associate from his firm, Fox Rothschild & Assoc., could function in 
the other role. Town Manager Hernstadt noted that they would have to 
advertise whichever role the Town Attorney did not take. Vice Mayor 
Hosafros did not support hiring a member from the Town Attorney's law firm. 
Council Member Veach mentioned that they would have to pay a retainer for 
the prosecutor.
Council Member Allers questioned whether the Public Safety Committee 
(PSC) could investigate complaints before moving to the investigation 
portion. Town Attorney Herin responded that it was not in the ordinance, but 
they could add it. Vice Mayor Hosafros did not support involving the PSC. 
Council Members Veach and Allers supported Town Attorney Herin as the 
prosecutor. Vice Mayor Hosafros preferred hiring someone else as the 
prosecutor; otherwise, the public could perceive that the Town was after 
them.
Discussion was held regarding who initiated complaints, what comprised 
documentation and verification of complaints.

IV. AGENDA MANAGEMENT

October Agenda Management
Vice Mayor Hosafros questioned scheduling another hazardous waste 
collection. Town Manager Hernstadt responded that dates have been 
arranged with Lee County and they would be advertised.
Council Member Veach was interested in installing native plantings in the 
ROW in front of The Whale. He received support to work with the Native 
Plant Society, MRTF, Master Gardeners or similar groups.
Council Member Allers questioned whether the PSC should work with the 
Sheriff and Fire departments to monitor calls. Town Manager Hernstadt 
replied that they received monthly reports from the Sheriff and Fire 
Departments and he would share those reports with whoever needed them.

V. ADJOURNMENT
Mayor Murphy adjourned the meeting at 12:12 PM.
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Fort Myers Beach Town Council

Council Chambers 
2525 Estero Blvd.

Fort Myers Beach, FL 33931

Minutes Monday, October 19, 2020 9:00 AM

ORDER OF BUSINESS

DRAFT

I. CALL TO ORDER
Present: Mayor Murphy, Vice Mayor Hosafros, Council Member Allers, Council 
Member Atterholt and Council Member Veach.

II. INVOCATION
Deputy Town Clerk Baker.

III. PLEDGE OF ALLEGIANCE

IV. APPROVAL OF FINAL AGENDA
Vice Mayor Hosafros moved to remove D from the Consent Agenda and add it to 
the Administrative Agenda; second Council Member Veach
Motion carried unanimously.

V. PUBLIC COMMENT
 Mayor Murphy read an email from Tracy Brunner/Caper Beach Club into 

the record regarding a drainage issue on Seaview Street.

 Gail Mason discussed conversations regarding a location for the arches. She 
noted they did not need funding from any entity.

 Jason Ingream, owner of Mango Ritas, expressed concern regarding shade 
structures in the final Times Square design. He questioned who would be 
responsible for maintaining the structures. He questioned losing parking spaces. 
He suggested that businesses be involved in future discussions.
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 John Lallo, owner of Pete's Time Out, stated that they were notified of the 
changes last Friday but never consulted. The main issues were solving 
infrastructure problems, the stage with a backdrop that would block the 
sunset view, the permitting process, building the square footage price in the 
lease increase, and the lack of a maintenance program.

 Thomas Haughten, owner of La Ola Surfside Restaurant, agreed with the 
others. He was concerned that they were not involved at this stage. He 
brought up the lack of parking with the design and his unwillingness to give 
up parking spots.  He discussed water drainage issues in the easement. He 
suggested that businesses own and maintain the shade structures and the 
price be included in their lease and paid for over time.

VI. LOCAL ACHIEVEMENTS AND RECOGNITIONS
Council Member Atterholt recognized CVS Pharmacist Dr. Allie Kaplan for going 
out of her way for customers.

A. Employee Recognitions
Recognizing Town employees for their multiple years of dedicated 
service to the Town of Fort Myers Beach
Mayor Murphy distributed pins to employees and thanked them for their 
service.

VII. ADVISORY COMMITTEES ITEMS AND REPORTS
No items.

VIII. APPROVAL OF MINUTES

A. October 5, 2020 Regular Town Council
Vice Mayor Hosafros had an amendment to the October 5th minutes, page 
4 - she disclosed a drive-by for Resolution 20-44.
Vice Mayor Hosafros moved to approve the amended minutes; second by 
Council Member Allers.
Motion carried unanimously.

IX. PRESENTATION

A. Lee County Update
An update of Lee County projects on Fort Myers Beach
Lee County Director of Transportation Randy Cerchie utilized PowerPoint 
for his presentation. Slides included:  Agenda, Traffic Model 1, Traffic Model 
2 and Traffic Model 3. He explained Model 3 and noted that one moved 
traffic the best. He continued with a description of FMB Intersection 
Improvements. Director Cerchie stated that the County would share the 60% 
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design plans with Town Council in late November 2020.  He noted they 
would also have a public hearing in February or March of 2021. He thought 
construction would start in 2022.
Lee County Manager Roger Desjarlais recapped the Estero Blvd. road 
project, noting it should be complete in 2021. Mayor Murphy requested an 
update on the Big Carlos Pass Bridge from Director Cerchie. He reported 
that a public hearing was scheduled for January 28, 2021 at Bay Oaks and 
the fishing pier would be discussed. Deputy Lee County Manager Dave 
Harner noted Lee County parks are designed with a specific purpose and it 
is difficult to find a location to put the arches in the parks but he was willing 
to work with the Town and the Restore FMB Arches group. Manager 
Desjarlais added that if the arches were to be located on County property 
they would have to be scaled down. Lee County Commissioner Ray 
Sandelli stated that they would work with the Town to find a solution.

X. CONSENT AGENDA

A. New Year's Eve Fireworks
Authorize the Town Manager to execute the associated documents 
with the New Year's Eve 2020 Fireworks Show.
Town Manager Hernstadt reported that Bay Oaks was not a suitable location 
for the fireworks display and a barge would double the budget. The vendor 
stated that they would charge the Town about $4,000.00 to store the 
equipment for a later date.  Council Member Aller was in favor of moving 
forward with the fireworks in 2020. Council Member Veach did not agree due 
to the spread of COVID-19. Council Member Atterholt supported moving 
forward in 2020. Vice Mayor Hosafros supported moving forward slowly and 
she noted that people were not wearing masks like they used to. She favored 
extending the fireworks to 2021. Mayor Murphy agreed. He stated that this 
was not the time to get lax because the pandemic was predicted to get worse. 
He was sorry to hear that people were not wearing masks and questioned 
whether they should investigate whether the ordinances were being followed. 
He stated that holding fireworks and cramming people in during the 
pandemic was not worth the risk. He noted that Miami Beach was exploding 
with the coronavirus because they opened everything up.

Vice Mayor Hosafros moved to pay the additional costs necessary to extend 
the contract under the terms indicated by Town Manager Hernstadt for just 
over $4,000.00 and to give Town Manager Hernstadt the authority to try to 
negotiate the price of the barge to $15,000.00; otherwise, extend the contract; 
second by Mayor Murphy.
Discussion was held regarding what other municipalities were doing. Council 
Member Atterholt suggested holding fireworks on an off-weekend if it was 
safe for people to gather. He noted it would provide an economic stimulus. 
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Council Member Veach agreed that people would be on the beach for July 
4th anyway and moving fireworks to a slower time of year would benefit 
businesses.
Motion carried unanimously.

B. Newton Beach Cottage Restoration Repairs
Authorize acceptance of the proposal from International Fine Art 
Conservation Studios Inc. for restoration repairs for Newton Beach 
Cottage, estimated at $56,800.
Vice Mayor Hosafros moved to approve; second by Council Member Veach.
Motion carried unanimously.  

C. IT Technical Support Services with Valeo Networks
Approve an agreement with Valeo Networks in the amount of $77,520 
for Technical Support Services for the Town and authorize the Town 
Manager to execute the required documentation.
Vice Mayor Hosafros moved to approve; second by Council Member Veach.
Motion carried unanimously.

D. Community Development Professional Services
Approve three Supplemental Task Authorizations for FY21 exceeding
$25,000 for Professional Services for Community Development in the 
areas of Environmental Services, Planning/Zoning, and Building 
Services, and authorize the Town Manager to execute the required 
documentation.
Moved to the Administrative Agenda.
Vice Mayor Hosafros questioned the difference in rates between planners. 
Town Manager Hernstadt explained the difference in requirements and 
experience.
Vice Mayor Hosafros moved to approve the three supplemental task 
authorizations contained in section D; second by Mayor Murphy.
Motion passed unanimously.

XI. ADMINISTRATIVE AGENDA

A. Times Square, Bay Oaks and Bayside Park update
Presentation by DRMP Inc. of the design status for Times Square, Bay 
Oaks and Bayside Park.
DRMP Project Manager Paul Benvie utilized PowerPoint for his presentation 
of Times Square. Slides included: Aerial View of Times Square; Original 
Concept; Graphic and Computer Renderings. Manager Benvie described 
where parking was located. Town Manager Hernstadt discussed the timeline 
of the project and maintaining business continuity. Mayor Murphy commented 
that it was the second major project in Times Square and it would be fantastic. 
Vice Mayor Hosafros urged businesses to talk amongst themselves and 
come to Council with suggestions.
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Manager Benvie continued with plans for Bay Oaks. Slides included: Original 
Concept; Second Concept; 30% Submittal and Computer Renderings. 
Manager Benvie displayed three versions of the façade for the main building 
and asked Council for a consensus on which version they liked best. He 
reported that BORCAB (Bay Oaks Recreational Campus Advisory Board) 
had not seen the new renderings.
Town Manager Hernstadt described how the building would function. 
Discussion was held regarding the ball fields, lighting, walking trail, national 
fitness court and potential convention space.
Consensus was reached to move forward with the asymmetrical façade 
design (third rendering).
Manager Benvie presented Bayside Park plans. Slides included: How we 
Arrived Here; Things We've Heard; Original Design and Rendering of a 
Pedestrian Park with Stage. The veteran's tribute was discussed.

 
B. STA #7: Times Square Final Design

To allocate and appropriate funds and approve the Supplemental Task 
Authorization #7, in the not to exceed amount of $179,550 for Times 
Square 100% design which includes design, permitting and bidding 
assistance and authorize the Town Manager to execute the 
Supplemental Task Authorization with DRMP Inc.
Vice Mayor Hosafros moved to allocate and appropriate funds and approve 
the Supplemental Task Authorization #7, in the not to exceed amount of
$179,550 for Times Square 100% design which includes design, permitting 
and bidding assistance and authorize the Town Manager to execute the 
Supplemental Task Authorization with DRMP Inc.; second by Mayor Murphy.
Motion carried unanimously.

C. STA #8 - Bay Oaks Recreational Campus Final Design
To allocate and appropriate funds and approve the Supplemental Task 
Authorization #8, in the not to exceed amount of $479,960 for Bay Oak's 
100% design which includes campus design, permitting and bidding 
assistance to 100% and authorize the Town Manager to execute the 
Supplemental Task Authorization with DRMP Inc.
Council Member Veach moved to allocate and appropriate funds and approve 
the Supplemental Task Authorization #8, in the not to exceed amount of 
$479,960 for Bay Oak's 100% design which includes campus design, 
permitting and bidding assistance to 100% and authorize the Town Manager 
to execute the Supplemental Task Authorization with DRMP Inc.; second by 
Vice Mayor Hosafros.
Motion carried unanimously.
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D. Mooring Field Upland Services Renewal
Authorize the Town Manager to exercise the final one year option and 
execute the Professional Services Agreement Renewal for Upland 
Services for the Town's Mooring Field with Estero Bay Hotel Company 
dba Matanzas Inn.
Town Manager Hernstadt reviewed the issue.
Vice Mayor Hosafros moved to authorize the Town Manager to exercise the 
final one year option and execute the Professional Services Agreement 
Renewal for Upland Services for the Town's Mooring Field with Estero Bay 
Hotel Company dba Matanzas Inn; second by Council Member Allers.
Motion carried unanimously.

E. FY2019-2020 Re-Appropriation
Approve Re-Appropriation FY2019-2020
Town Manager Hernstadt discussed the re-appropriation.
Council Member Allers moved to approve the re-appropriation FY2019- 2020; 
second by Vice Mayor Hosafros.
Motion carried unanimously.

XII. FINAL PUBLIC COMMENT
Jason Ingream stated that the first meeting businesses had with Town Council 
was just a brain-storming session and no decisions were made. He requested 
that their input be considered.
John Lallo agreed with Jason and stated they were all on the same page. He 
questioned the lack of color and individuality in the Times Square design.
Lee Melsek, BORCAB Member, stated that they worked on the Bay Oaks plan 
for three years. He reported that BORCAB unanimously voted to recommend 
tearing down the gym and building a new one due to maintenance costs. He 
noted they also recommended a welcome center building, which was taken out.

XIII. TOWN MANAGER'S ITEMS
Town Manager Hernstadt explained that BORCAB submitted great ideas, but they 
could not afford the plan, so they combined buildings and scaled down the design. 
He indicated they were trying to accommodate places for future amenities, but 
they recognized budget constraints. He noted that he was available to speak with 
the merchants regarding concerns with the Times Square design.
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XIV. TOWN ATTORNEY'S ITEMS
Town Attorney Herin stated that he would distribute bullet points regarding 
misstatements by Mr. Rood and Mr. Kroemer concerning the dune walkover. If 
approved, the bullet points would be posted on the Town's website. Vice Mayor 
Hosafros noted that Mr. Rood and Mr. Kroemer did not tell the truth two weeks 
ago and they should have been corrected a day or two after they released their 
statements. Town Attorney Herin read the bullet points. The bullet points were 
approved.
Town Attorney Herin stated that he would contact the Manager of Miami Beach 
regarding imposing fines for not wearing masks.

XV. COUNCILMEMBERS ITEMS AND REPORTS
Council Member Allers noted that the Fort Myers Beach Art Association was 
open and encouraged people to visit.
Council Member Atterholt brought up beach erosion south of the Wyndham. 
Council Member Veach noted that the Times Square renovation would be painful 
but worth it in the end. He brought up a referendum for a multi-million Bay Oaks 
complex.
Mayor Murphy stated that they were grateful for all the work BORCAB put into 
the Bay Oaks redevelopment. He noted they should be proud, and they were 
thankful. He congratulated employees who were recognized and he thanked 
Town Manager Hernstadt.
No items from Vice Mayor Hosafros.

XVI. ADJOURNMENT
Vice Mayor Hosafros moved to adjourn; second by Mayor Murphy. 
Motion carried unanimously.
The meeting was adjourned at 12:22 PM.
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Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number:2020-39

1. Requested Motion: Meeting Date: November 2, 2020

Approve/ Approve with condition/ Deny VAR20200036 at a Parcel 5043 Williams Drive to Allow 
a Relief from LDC Table 34-3 for a Principal Structure Setback and from Sec. 34-1174 for an 
Accessory Structure Setback.

Why the action is necessary:
The property owner has submitted a request for a variance to the all side setbacks of the 
existing principal structure and accessory structure. The LDC requires an approval from Town 
Council after a recommendation from the LPA. 

What the action accomplishes:
Approving the variance requests will allow the existing house and pool screen enclosure to be 
remodeled/updated within the existing footprint.

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
PUBLIC HEARINGS Resolution

5. Background:
The parcel is located within the Residential Single-family (RS) zoning district. The principal 
structure was built in 1998 and the current owners, James and Dawn Reichlin, bought the 
property in 2002. The variance requests are from the rear yard and water setback requirement 
of 25 feet to allow a setback of 20.2 feet for the primary structure, from the side yard setback 
requirement of 7.5 feet to allow a setback of 6.9 feet for wooden stairs and entry deck, and 
from the street setback requirement of 25 feet to allow a setback of 24.9 feet for the primary 
structure and 24.4 feet for the pool screen enclosure.

Staff finds that the lot is oddly shaped, becoming much narrower at one end. The shape of the 
lot makes meeting front and rear setbacks more difficult. Additionally, the setback 
encroachments has been in existence for 20 years and is not result of actions of the applicant. 
Each setback variance is the minimum needed and would not negatively impact the 
neighborhood.

The Local Planning Agency (LPA) has reviewed the case and finds it is consistent with the Land 
Development Code and the Comprehensive Plan. LPA has approved the variance request with 
conditions.
The LPA also discussed permits for the renovations from the year 2000. Staff finds that all 
renovations to the house were approved and permitted from Lee County prior to any physical 
improvements.  Staff determined that the current setback discrepancies were likely a 
construction error.

Attachments:
1. 20-47, 5043 Williams Dr All Side Setback Variance_R1
2. Res 20-47 Exhibit A Survey
3. Staff Report TC
4. Staff Report Exhibit A Application
5. Staff Report Exhibit B Notice to Property Owners

Financial Impact:
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6. Alternative Action
Approve with conditions

7. Management Recommendations:

8. Recommended Approval:
Kalyani Bhutada, Planning Services Created/Initiated - 10/22/2020
Jason Green, Community Development Services Approved - 10/27/2020
John R Herin Jr, Town Attorney Approved - 10/27/2020
Amy Baker, Deputy Town Clerk Final Approval - 10/28/2020
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RESOLUTION NUMBER 20-47 

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT 
MYERS BEACH FLORIDA REGARDING APPLICATION VAR 20200036, 
FOR A VARIANCE TO THE REQUIREMENTS OF THE FORT MYERS 
BEACH LAND DEVELOPMENT CODE FOR THE PROPERTY 
LOCATED AT 5043 WILLIAMS DRIVE; AND PROVIDING FOR AN 
EFFECTIVE DATE

WHEREAS, Florida Statutes provide that municipalities shall have the governmental, 
corporate, and proprietary powers to enable them to conduct municipal government, perform 
municipal functions, and render municipal service, and exercise any power for municipal purposes, 
except when expressly prohibited by law; and

WHEREAS, Article X of the Town Charter of the Town of Fort Myers Beach empowers 
the Town to adopt, amend, or repeal such ordinances and resolutions as may be required for the 
proper governing of the Town; and

WHEREAS, applicant James and Dawn Reichlin (“Applicant”), owner of the property 
located at 5043 Williams Drive (“Property”), is requesting a variance from Table 34-3 and Sec. 
34-1174(b) of the Town of Fort Myers Beach Land Development Code (“LDC”); and

WHEREAS, the STRAP number for the Property is 28-46-24-W4-00500.0180 and the 
legal description of the Property is attached as Exhibit A; and

WHEREAS, the Property is located in the ‘Residential Single family’ zoning district of 
the Official Zoning Map and the ‘Low Density’ category of the Future Land Use Map of the 
Comprehensive Plan of the Town of Fort Myers Beach, Florida; and

WHEREAS, a public hearing on this matter was legally noticed and held before the Local 
Planning Agency (LPA) on October 13, 2020, at which the LPA gave full and complete 
consideration to the request of Applicant, recommendations of staff, the documents in the file, and 
the testimony of all interested persons, as required by Section 34-84 of the LDC; and

WHEREAS, on November 2, 2020 the Town Council held a duly noticed public hearing 
to fully consider the request of the Applicant, the recommendations of Town staff and the LPA, 
the documents in the record, and testimony of all interested persons as required by LDC 34-87, 
and the Town Council determined it is in the best interest of the Town to approve the request.

NOW THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE 
TOWN OF FORT MYERS BEACH, FLORIDA, AS FOLLOWS:

Determination.
Based upon the recommendations, testimony, and evidence presented by the applicant, Town staff, 
and interested parties, the Town Council APPROVES/APPROVES WITH 
CONDITIONS/DENIES the following:
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A. A variance from Table 34-3 of the LDC – “Dimensional Regulations in Conventional 
Zoning Districts” - to allow a principal structure to encroach into all side setbacks, for a 
variance of 0.1 feet from the required 25 feet front setback requirement; for a variance of 
4.8 feet from the required 25 feet rear/ waterbody setback requirement; for a variance of 
0.6 feet from the 7.5 feet side setback requirement on the south side.

B. A variance from Sec. 34-1174 (b) of the LCD – “Locational Regulations in Conventional 
Zoning Districts” - to allow an accessory structure to be located closer to the street right of 
way than the principal structure, for a variance of 0.1 feet from the required 25 feet front/ 
street setback.

Findings and Conclusions:
In accordance with the requirements of Sections 34-84 and 34-87 of the LDC regarding 
consideration of eligibility for a variance, the Town Council makes the following findings and 
reaches the following conclusions:

A.  There are/are not exceptional or extraordinary conditions or circumstances that are 
inherent to the property in question, and the request is for a de minimus variance under 
circumstances or conditions where rigid compliance is not essential to protect public 
policy.

B.  The conditions justifying the variance are/are not the result of actions of the applicant 
taken after the adoption of the regulation in question.

C.  The variance granted is/is not the minimum variance that will relieve the applicant of 
an unreasonable burden caused by the application of the regulation to the property in 
question.

D.  The granting of the variance will/will not be injurious to the neighborhood or otherwise 
detrimental to the public welfare.

E.  The conditions or circumstances on the Property for which the variance is sought 
are/are not of so general or recurrent a nature as to make it more reasonable and practical 
to amend the regulation in question.

Conditions of Approval:
1. Approval of this variance does not give the Applicant an undeniable right to permit 

approval. Development or redevelopment of the Property must comply with all applicable 
requirements of the Fort Myers Beach Comprehensive Plan and Land Development Code 
in effect at the time of permit approval, except as specifically modified herein.

2. The variances shall only apply to the single-family residence (rear, side and street setback) 
and the screen enclosure (street setback) as shown on the provided survey dated 6/20/19 
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by CES Inc. No deviations from the measurements of that survey greater than 0.1 feet shall 
be permitted.

3. If the principal single-family residence is determined to be substantially damaged or 
subject to substantial improvement, the setback variances shall be null and void.

4. The applicant shall provide a letter from professional engineer indicating the 
improvements are inspected and comply with design plans and Florida Building Code.

Effective Date.
This Resolution shall take effect immediately upon adoption.

The foregoing Resolution was adopted by the Town Council upon a motion by Council Member 
 and seconded by  and upon being put to 

a vote, the result was as follows:

Raymond P. Murphy, Mayor ___
Rexann Hosafros, Vice Mayor ___
Dan Allers, Council Member ___
Jim Atterholt, Council Member ___
Bill Veach, Council Member ___

ADOPTED this 2nd day of November 2020 by the Town Council of the Town of Fort Myers Beach, 
Florida.

TOWN OF FORT MYERS BEACH, FLORIDA

______________________________________
Raymond P. Murphy, Mayor

ATTEST:

____________________________________
Michelle D. Mayher, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE
AND RELIANCE OF THE TOWN OF FORT MYERS BEACH, FLORIDA SOLELY:

_____________________________________
John R. Herin, Jr., Town Attorney 

This Resolution was filed in the Office of the Town Clerk on this ___ day of November 2020.
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

STAFF REPORT

TYPE OF CASE: Variance

CASE NUMBER: VAR20200036

CASE NAME: 5043 Williams Dr. waterbody, front and side yard 
setback variance

TOWN COUNCIL
HEARING DATE: November 2nd, 2020 at 9.00 AM

STAFF 
RECOMMENDATION: Approve with Condition

PREPARED/
SUBMITTED BY: Kelly Bhutada/ Jason Green AICP

I. APPLICATION SUMMARY

Applicant/Owner: James and Dawn Reichlin

Request: The applicant is seeking variances from Table 34-3 for 
the primary structure and Sec. 34-1174(b) for the pool 
enclosure. The variance requests are from the rear yard 
and water setback requirement of 25 feet to allow a 
setback of 20.2 feet for the primary structure, from the 
side yard setback requirement of 7.5 feet to allow a 
setback of 6.9 feet for wooden stairs and entry deck, and 
from the street setback requirement of 25 feet to allow a 
setback of 24.9 feet for the primary structure and 24.4 
feet for the pool screen enclosure.  

Subject property: See attached survey

Physical Address: 5043 Williams Dr.

STRAP #: 28-46-24-W4-00500.0180

FLU: Low Density
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Zoning: Residential Single family (RS)

Current use(s): Single-Family Dwelling 

Adjacent zoning and land uses:

North: RESIDENTIAL SINGLE FAMILY (RS)
Canal, Single–family residence

South: RESIDENTIAL SINGLE FAMILY (RS)
Single-family residence

East:  RESIDENTIAL SINGLE FAMILY (RS)
Single-family residence

West: RESIDENTIAL SINGLE FAMILY (RS)
Single-family residence

II. BACKGROUND AND ANALYSIS

Background: 
James and Dawn Reichlin, the applicant/owners of 5043 Williams Drive, are 
requesting variances from the rear/waterbody setback, the side setback and the 
street/ front setback. The variances requested are for encroachment of principal 
structure by 4.8 feet in the rear yard, 0.6 feet on the side yard and 0.1 feet in the front 
yard as well as encroachment of the enclosed pool by 0.6 feet along the street 
frontage/ front yard. The required setbacks are 25 feet from rear property line, 7.5 
feet side property line and 25 feet front/ ROW property line.

The house was built in 1998 with a major renovation occurring in 2000.  The 
applicants bought the said property in May of 2002 and wish to make renovations 
and repairs to the home.  The renovations that are proposed would not increase the 
nonconformity.  However, because the house does not meet the setbacks, structural 
repairs and renovations require a variance.

Analysis:
This property is oddly shaped, at the southern end the lot is approximately 94 feet 
deep and narrowing on the northern end to approximately 29 feet deep.   The house 
meets the majority of the setbacks and the proposed renovations would not change 
the current setback distances.   

Neighborhood Compatibility:
In a review of aerial photography of the neighborhood, staff found the homes to 
generally be consistent in their setbacks along Williams Drive and from the canal.  
Glenview Manor Drive, which runs along the northern end of the property, does not 
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have any homes located along the western side of the road because there is 
inadequate land between the right of way and the canal to accommodate homes.  

Findings and Conclusions:
LDC Sec. 34-87 sets forth the required findings and conclusions for the approval of a 
variance:

a. That there are/are not exceptional or extraordinary conditions or 
circumstances that are inherent to the property in question, or that the request 
is/is not for a de minimis variance under circumstances or conditions where 
rigid compliance is not essential to protect public policy.

Per the survey, the lot is oddly shaped, becoming much narrower at one end.  
The shape of the lot makes meeting front and rear setbacks more difficult.

b. That the conditions justifying the variance are/are not the result of actions of 
the applicant taken after the adoption of the regulation in question.

The house was last substantially altered in 2000, prior to the applicants 
purchasing the home.  The applicants were unaware that the home was in 
violation of the setbacks. 

c. That the variance granted is/is not the minimum variance that will relieve that 
applicant of an unreasonable burden caused by the application of the regulation 
in question to his property.

The applicant is requesting a variance that will accommodate the existing 
house which they are renovating.  They are not requesting any additional 
encroachment into the front, side or rear setbacks.

d. That the granting of the variance will/will not be injurious to the neighborhood 
or otherwise detrimental to the public welfare; and

The setback encroachments have been in existence for 20 years.  Granting a 
variance would not negatively impact the neighborhood. 

e. That the conditions or circumstances on the specific piece of property for which 
the variance is sought are/are not of so general or recurrent a nature as to make 
it more reasonable and practical to amend the regulation in question.

While non-conforming structures are not unique in the Town of Fort Myers 
Beach, staff finds the conditions and circumstance of the subject property are 
general and recurring for the non-conforming buildings on the island and an 
alternative policy for non- conforming building shall be amended to recognize 
the age of the building and limitation on variation of setbacks.
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III. RECOMMENDATION
Staff finds the existing conditions and location of the single-family residence, 
warrants the variance requested. The covered rear deck has been in place since 2000 
and the front encroachment appears to have come into being at the same time. 

Therefore, staff recommends APPROVAL WITH CONDITIONS of VAR20200036, for 
a single-family residence to be 20.2 feet from the seawall/rear property line, 6.9 feet 
from the southern side property line and 24.9 feet from the street property line and 
for the pool screen enclosure to be located 24.4 feet from the street property line.

LPA RECOMMENDATION:
LPA finds that the requested variance is consistent with the Town’s Comprehensive Plan and 
Land Development Code. LPA approved the variance request with condition as provided in 
the staff report. The LPA has discussed permits for the renovation to the house and addition 
of accessory structures from year 2000. Staff finds that all the renovation to the house were 
approved and permitted from Lee County prior to any physical improvements. Therefore, 
staff determines that the current setback discrepancies could be a construction error.

IV. CONDITIONS OF APPROVAL
1. Approval of this variance does not give the developer an undeniable right to 

permit approval. Development or redevelopment of the subject property must 
comply with all applicable requirements of the Fort Myers Beach Comprehensive 
Plan and Land Development Code in effect at the time of permit approval, except 
as specifically modified herein.

2. The variances shall only apply to the single-family residence (rear, side and 
street setback) and the screen enclosure (street setback) as shown on the 
provided survey dated 6/20/19 by CES Inc. No deviations from the 
measurements of that survey greater than 0.1 feet shall be permitted.

3. If the principal single-family residence is determined to be substantially 
damaged or subject to substantial improvement, the setback variances shall be 
null and void.

Staff Report Exhibits:
A –Survey
B – Complete Application
C – Letter to Adjacent Property Owners
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Town of Fort Myers Beach
NOTICE TO PROPERTY OWNERS WITHIN 500 FEET

Case Number: VAR20200036

Case Name: 5043 Williams Dr. Waterbody, Side and Street Setback Variance

Applicant: James and Dawn Reichlin

Location: 5043 Williams Dr. STRAP #: 28-46-24-W4-00500.0180

Zoning: Residential Single Family (RS)

Request: Variances from Table 34-3 for the primary structure and Sec. 34-
1174(b) for the pool enclosure. The variance requests are from the rear 
yard and water setback requirement of 25 feet to allow a setback of 
20.2 feet for the primary structure, from the side yard setback 
requirement of 7.5 feet to allow a setback of 6.9 feet for wooden stairs 
and entry deck, and from the street setback requirement of 25 feet to 
allow a setback of 24.9 feet for the primary structure and 24.4 feet for 
the pool screen enclosure.

Staff Report: Direct inquiries to: 
Kelly Bhutada, Community Development, at 239-765-0202 ext. 1310
Fort Myers Beach Town Hall 
2525 Estero Boulevard
Fort Myers Beach, FL 33931

Notice is hereby given that the Town Council of the Town of Fort Myers Beach will hold a public 
hearing at a meeting beginning at 9:00 AM on November 2, 2020 regarding the case listed above.  
This hearing will take place at Town Hall, 2525 Estero Boulevard, Fort Myers Beach, Florida, 33931.

You may appear in person, through counsel, or through an authorized agent and provide testimony, 
legal argument, or other evidence to become a participant in the hearing.

At this hearing the Town Council of the Town of Fort Myers Beach will review the case and a 
recommendation from the Local Planning Agency and staff.  If any person should desire to have 
verbatim record of the proceedings, which record indicates the testimony and evidence presented, 
that person will have to make arrangements on their own.

Copies of the staff report are available for viewing at Fort Myers Beach Town Hall.  Call 239-765-
0202 for more information.  Town Hall is open between the hours of 8:30 AM and 4:30 PM.  
Reasonable accommodations will be made in accordance with the Americans with Disabilities Act.  If 
you need reasonable accommodation, contact Town Hall at 239-765-0202.
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Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number:2020-36

1. Requested Motion: Meeting Date: November 2, 2020

Approve/ Approve with conditions/ Deny VAR20200052 at a Parcel 4690/4700 Estero Boulevard 
to allow a variance from LDC Sec.34-1174 for Accessory Structures, to allow an accessory 
structure to be located closer to the street right-of-way than the principal structure

Why the action is necessary:
The property owner has submitted a request for a variance to the location of accessory 
structure forward of the principal structure. The LDC requires an approval from Town Council 
after a recommendation from the LPA. 

What the action accomplishes:
Approval of the variance will approve the location of accessory structures closer to Estero 
Boulevard than the principal structure.

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
PUBLIC HEARINGS Resolution Jason Green, Community 

Development Services

5. Background:
The applicant, Ms. Claudia Metcalfe, is seeking a variance (VAR) from LDC Sec. 34-1174(b) for 
an accessory structure to be located closer to street Right of Way than the principal structure. 
The variance will allow the construction of a detached garage, a storage room, an elevated 
pool/deck and a tiki hut to be approximately 60 feet from the right-of-way property line as 
shown on the site plan.

The subject lot was developed in 1940 and the residence, like many houses in this subdivision 
were constructed to the rear of the buildable area to take advantage of beach views.  Due to 
the location in which the house was constructed the rear yard is small and the code does not 
allow residential accessory structure within the EC zoning district.  Varying setback on the side 
of the house leaves little space for accessory structures behind or to the side of the house.  The 
proposed location of the accessory structures exceeds the 25-foot principal structure street 
setback but is forward of the home.

The applicant/agent has indicated that the existing vegetation on the property will be 
maintained which will help block the view from Estero Blvd. The vegetative buffer is a condition 
of approval in the staff report.

The LPA has reviewed the case and finds it consistent with the Land Development Code and the 
Comprehensive Plan. The LPA has approved the variance with conditions and recommended 
eliminating condition 6 as given in the staff report. Condition 6 states that the roofed accessory 
structure shall not be located closer to the right-of-way of Estero Boulevard than the swimming 
pool/hot tub.

Attachments:
1. RES. 20-48, 4690-4700 Estero Blvd Accessory Structure Variance
2. Staff report TC 4690-4700 Estero
3. Exhibit A Survey
4. Exhibit B Site Plan

Page 47 of 228



5. Exhibit C Application
6. Exhibit D Support Letter
7. Exhibit E Variance Report
8. Exhibit F Notification Letter
9. Exhibit G Elevation drawing

Financial Impact:

6. Alternative Action
Approve with conditions

7. Management Recommendations:

8. Recommended Approval:
Kalyani Bhutada, Planning Services Created/Initiated - 10/22/2020
Jason Green, Community Development Services Approved - 10/27/2020
John R Herin Jr, Town Attorney Approved - 10/27/2020
Amy Baker, Deputy Town Clerk Final Approval - 10/28/2020
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RESOLUTION NUMBER 20-48

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT 
MYERS BEACH, FLORIDA REGARDING APPLICATION VAR 20200052, 
FOR A VARIANCE TO THE REQUIREMENTS OF THE FORT MYERS 
BEACH LAND DEVELOPMENT CODE FOR THE PROPERTY 
LOCATED AT 4690/4700 ESTERO BOULEVARD; AND PROVIDING FOR 
AN EFFECTIVE DATE

WHEREAS, Florida Statutes provide that municipalities shall have the governmental, 
corporate, and proprietary powers to enable them to conduct municipal government, perform 
municipal functions, and render municipal service, and exercise any power for municipal 
purposes, except when expressly prohibited by law; and

WHEREAS, Article X of the Town Charter of the Town of Fort Myers Beach empowers 
the Town to adopt, amend, or repeal such ordinances and resolutions as may be required for the 
proper governing of the Town; and

WHEREAS, applicant Claudia Metcalfe (“Applicant”), owner of the property located at 
4690/4700 Estero Blvd. (“Property”), is requesting a variance from Sec.  34-1174(b) of the Town 
of Fort Myers Beach Land Development Code (“LDC”); and

WHEREAS, the STRAP number for the Property is 29-46-24-W3-008J0.0030 and the 
legal description of the Property is attached as Exhibit A; and

WHEREAS, the Property is located in the ‘Residential Conservation’ and 
‘Environmentally Critical’ zoning district of the Official Zoning Map and the ‘Mixed Residential’ 
category of the Future Land Use Map of the Comprehensive Plan of the Town of Fort Myers 
Beach, Florida; and

WHEREAS, a public hearing on this matter was legally noticed and held before the Local 
Planning Agency (LPA) on October 13, 2020, at which the LPA gave full and complete 
consideration to the request of Applicant, recommendations of staff, the documents in the file, and 
the testimony of all interested persons, as required by Section 34-84 of the LDC; and

WHEREAS, on November 2, 2020 the Town Council held a duly noticed public hearing 
to fully consider the request of the Applicant, the recommendations of Town staff and the LPA, 
the documents in the record, and testimony of all interested persons as required by LDC 34-87, 
and the Town Council determined it is in the best interest of the Town to approve the request.

NOW THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE 
TOWN OF FORT MYERS BEACH, FLORIDA, AS FOLLOWS:
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Determination:
Based upon the recommendations, testimony, and evidence presented by the applicant, Town staff, 
and interested parties, the Town Council APPROVES/APPROVES WITH 
CONDITIONS/DENIES the following:

A. A variance from Sec. 34-1174(b) of the LCD – “Locational Regulations in Conventional 
Zoning Districts” - to allow an accessory structure to be located closer to the street right of 
than the principal structure, specifically a variance of 60 feet from the required 126.6 feet 
front setback distance compared to the principal structure.

Findings and Conclusions:
In accordance with the requirements of Sections 34-84 and 34-87 of the LDC regarding 
consideration of eligibility for a variance, the Town Council makes the following findings and 
reaches the following conclusions:

A.  There are/are not exceptional or extraordinary conditions or circumstances that are 
inherent to the property in question, and the request is for a de minimus variance under 
circumstances or conditions where rigid compliance is not essential to protect public 
policy.

B.  The conditions justifying the variance are/are not the result of actions of the applicant 
taken after the adoption of the regulation in question.

C.  The variance granted is/is not the minimum variance that will relieve the applicant of 
an unreasonable burden caused by the application of the regulation to the property in 
question.

D.  The granting of the variance will/will not be injurious to the neighborhood or otherwise 
detrimental to the public welfare.

E.  The conditions or circumstances on the Property for which the variance is sought 
are/are not of so general or recurrent a nature as to make it more reasonable and practical 
to amend the regulation in question.

Conditions of Approval:
1. Nothing in the approval of this variance, including any of the attached conditions, may be 

construed as a variance or deviation from the provisions of LDC Chapter 6, Article IV Floodplain 
regulations.  Approval of this variance does not exempt the Property from any provisions of the 
LDC with the exception of the approved variance.

2. Approval of this variance does not give the Applicant an undeniable right to permit approval. 
Development or redevelopment of the subject property must comply with all applicable 
requirements of the Fort Myers Beach Comprehensive Plan and Land Development Code in effect 
at the time of permit approval, except as specifically modified herein.
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3. The variances shall only apply to the proposed accessory structure location as shown on the 
provided site plan dated 05/11/2020 by Kukk Architecture and Design. No deviations from the 
measurements of that site plan greater than 0.1 feet shall be permitted.

4. A type B landscape buffer, per LDC Sec.10-416, shall be installed and maintained adjacent to 
single-family uses and right-of-way to mitigate visual impacts.

5. Total height of the any structure is limited to the height of the existing principal structure.

Effective Date.
This Resolution shall take effect immediately upon adoption.

The foregoing Resolution was adopted by the Town Council upon a motion by Council Member 
 and seconded by  and upon being put to a vote, 

the result was as follows:

Raymond P. Murphy, Mayor ___
Rexann Hosafros, Vice Mayor ___
Dan Allers, Council Member ___
Jim Atterholt, Council Member ___
Bill Veach, Council Member ___

ADOPTED this 2nd day of November 2020 by the Town Council of the Town of Fort Myers Beach, 
Florida.

TOWN OF FORT MYERS BEACH, FLORIDA

______________________________________
Raymond P. Murphy, Mayor

ATTEST:

____________________________________
Michelle D. Mayher, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE
AND RELIANCE OF THE TOWN OF FORT MYERS BEACH, FLORIDA SOLELY:

_____________________________________
John R. Herin, Jr., Town Attorney 

This Resolution was filed in the Office of the Town Clerk on this ___ day of November 2020.
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

STAFF REPORT

TYPE OF CASE: Variance

CASE NUMBER: VAR 20200052

CASE NAME: 4690/4700 Estero Blvd- Accessory Structure Variance

TOWN COUNCIL
HEARING DATE: November 2nd, 2020 at 9.00 AM

STAFF 
RECOMMENDATION: Approve with conditions

PREPARED/
SUBMITTED BY: Kelly Bhutada/ Jason Green, AICP

I. APPLICATION SUMMARY
Applicant: Claudia Metcalfe (owner)/ Fred Drovdlic (agent)

Request: The applicant is seeking a variance (VAR) from LDC Sec. 34-
1174(b) for accessory structures to be located closer to the street 
right of way (ROW) than the principal structure to allow 
construction of a detached garage, a storage room, an elevated 
pool/ deck, tiki hut and other (attached exhibit G) to be 
approximately 60 feet from the right-of-way property line.

Subject property: See attached survey and legal description, Exhibit A 

Physical Address: 4690/ 4700 Estero Boulevard

STRAP #: 29-46-24-W3-008J0.0030

FLU: Mixed Residential

Zoning: Residential Conservation (RC) and
Environmentally Critical (EC)

Current use(s): Multi- family Residential

Adjacent zoning and land uses:
East and southwest of the parcel is individually owned single-family residences, zoned 
Residential Conservation (RC). North of the parcel is Estero Boulevard ROW and then 
developed lots zoned Residential Multi-family (RM). Northwest of the property is 20 feet 
drive access easement for the beach pedestrian. South of the parcel is the beach and Gulf of 
Mexico.
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II. BACKGROUND AND ANALYSIS

Background:
The subject property is a platted, lot 3, 4 & 6, Block J, Hyde Park Subdivision, and the subject 
parcel lies within SFHA flood zone VE with base flood elevation of 16 feet.  Per LeePA, the 
subject parcel is developed with a one-duplex unit closer to the gulf and one single-family 
dwelling unit closer to the ROW of Estero Blvd. The subject lot is a conforming lot with 
average lot dimension of 121+ feet wide by 179+ feet deep and is non- conforming due to 
density and setback.

The 20,000+ square foot lot is located south of Estero Blvd and is a gulf fronting lot which 
underlays RC and EC district on the land use map and Mixed Residential on the future land 
use map. Ms. Claudia Metcalfe, owner of the said parcel have requested a variance to the 
required front setback to allow construction of accessory structures including detached 
garage, storage room, an elevated pool/ deck and tiki hut area in the front yard as shown on 
the site plan, Exhibit B.

This staff report presents applicant’s request to approve a variance to construct an accessory 
structures closer to the ROW of Estero Blvd than the principal structure in the RC zoning 
district, a variance from LDC Sec. 34-1174(b). The accessory structure like detached garage, 
storage shed, pool and tiki hut in the residential zoning districts are required not to be placed 
closer to the ROW than the principal structure; 7.5 ft. from the side property lines and 5 feet 
from the seawalled natural body of water. The applicant is proposing accessory structures to 
be constructed at approximately 60 feet from the ROW of Estero Blvd.

Analysis:
The subject property is RC zoned on the northern portion and zoned EC on the southern 
portion, adjacent to the beach.  The EC zoning district is delineated by the 1978 Coastal 
Control Construction Line (CCCL), no construction may occur seaward of the CCCL, in the EC 
zoning district.  The residence was built in 1940 and the current owner/ applicant bought the 
property in August 2013. Per the provided survey, the structure was built across the CCCL 
and the rear deck is encroaching in to the EC district approximately 2.8 feet.

The subject property is a waterfront lot and is subject to the following setbacks: 25 ft. front 
yard setback, 7.5 ft. from side property lines, and 50 ft. from mean high water line along Gulf 
of Mexico. Existing duplex unit conform to these setbacks. However, a single- family unit is 
located closer to the ROW and do not conform to the setback requirement for RC district. 

The subject parcel consists of three (3) lots in Hyde Park subdivision and is irregular in size 
to parcels in the neighborhood, in the same zoning district. This house, like many houses in 
this subdivision were constructed to the rear of the buildable area to take advantage of beach 
views.  Due to the location in which the house was constructed the rear yard is small and the 
code does not allow residential accessory structure within the EC zoning district.  Varying 
setback on the side of the house leaves little space to construct a pool behind or to the side of 
the house.  The proposed location of the accessory structures exceeds the 25-foot front 
setback but is forward of the principal structure.

The duplex unit is setback at 126.75 feet from front/ ROW property line and there is existing 
vegetation on the property that will be maintained and enhanced, per applicant, which will 
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block the view from Estero Blvd. The vegetative buffer is a condition of approval. Staff found 
no previous variance on the parcel.

Comprehensive Plan Compatibility:
Staff finds that the reduction in the setback to construct a residential improvement in an older 
subdivision without increasing density is consistent with “POLICY 4-B-4 MIXED 
RESIDENTIAL: designed for older subdivisions with mixed housing types on smaller lots, 
newer high-rise buildings, and mobile home and RV parks. This category will ensure that Fort 
Myers Beach retains a variety of neighborhoods and housing types...”

Neighborhood Compatibility:
In a review of aerial photography of the neighborhood, staff found that many of the homes 
are constructed near the CCCL to take advantage of the beach view.  A pool variance was 
approved at a parcel that is five blocks away to allow a pool in front of the house.  The 
applicant has received a support letter from the neighbors at 4660 and 4730 Estero 
Boulevard, the properties directly adjacent, Exhibit D.

Findings and Conclusions:
LDC Sec. 34-87 sets forth the required findings and conclusions for the approval of a variance:

a. That there are/are not exceptional or extraordinary conditions or circumstances that 
are inherent to the property in question, or that the request is/is not for a de minimis 
variance under circumstances or conditions where rigid compliance is not essential to 
protect public policy.

The applicant provided the following explanation:
The Applicant’s request is de minimis in nature and will only allow for the 
development of a private pool and open-air tiki hut that will be accessory to the 
single-family dwelling unit, or the principal structure. The Property is also 
unique as it was first developed in the year1940 as part of the HYDE PARK 
subdivision (BLK J PB 7 PG 20 LOTS 3 4 + 6).

Staff finds that the residence was constructed at the very back of the property, leaving 
very little space behind the house and somewhat narrow side yard.  

b. That the conditions justifying the variance are/are not the result of actions of the 
applicant taken after the adoption of the regulation in question. 

The applicant provided the following explanation:
The variance request is not the result of action taken by the current property 
owner, who acquired the property in 2013. The principal structure itself was 
constructed in 1940 prior to the creation of the code section which the Applicant 
is seeking relief.

Staff finds that the conditions presented to justify the variance are not the result of the 
actions of the applicant. The existing structure location leaves little space for the accessory 
structure in the side or rear yard and the applicant was not responsible for the 
construction of the house. 
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c. That the variance granted is/is not the minimum variance that will relieve that 
applicant of an unreasonable burden caused by the application of the regulation in 
question to his property.

The applicant provided the following explanation:
Yes, the requested variance is the minimum to relieve the applicant of the code 
requirement. The variance is the distance between the front building line of the 
house and the farthest extent of the pool/deck area as depicted on the site plan. 
The setback from Estero Blvd. is maintained as a minimum of 25 feet. The 
Applicant is not seeking any additional relief or variances.

Staff finds that the accessory structures will be located approximately 60 feet from the 
ROW property line and will meet the front setback of 25 feet. A side yard setback of 7.5 
feet will be maintained as shown in the site plan. 

d. That the granting of the variance will/will not be injurious to the neighborhood or 
otherwise detrimental to the public welfare; and 

The applicant provided the following explanation:
The granting of this variance will not be injurious to the neighborhood or 
otherwise detrimental to the public welfare. As previously noted, the Applicant 
has provided letters of no objection from the property owners directly to the 
north and south of the subject property. The pool and tiki hut will be setback a 
minimum of 25-feet from Estero Blvd. and will be screened by existing 
vegetation along the right-of-way.

Staff finds that the variance will not be injurious to the neighborhood and detrimental to 
the public welfare.  Enhancement of the existing landscaping and the distance off the ROW 
will minimize the visual impact of the proposed improvements.

e. That the conditions or circumstances on the specific piece of property for which the 
variance is sought are/are not of so general or recurrent a nature as to make it more 
reasonable and practical to amend the regulation in question.

The applicant provided the following explanation:
This variance request is not uncommon for Gulf side properties located on 
Estero Blvd. as many of the existing structures were built before modern land 
development codes and state and federal coastal building regulations. However, 
it is the decision of the Council to amend the regulations to allow pool and 
residential accessory structures in the front yard between principal structures 
and street right-of-way.

Staff finds the conditions and circumstance of the subject property is fairly general and 
recurring for the gulf fronting non-conforming single-family or two family residences on 
the island and an alternative policy for non- conforming building shall be amended to 
recognize the age of the building and limitation on variation of setbacks.
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III. RECOMMENDATION
Staff finds there is a hardship, or exceptional or extraordinary conditions or circumstances 
present that warrant the variance requested. The existing condition of the location of the 
duplex unit closer to the CCCL create a hardship for future improvements and require them 
to be located in front of the property. 

Therefore, staff recommends APPROVAL WITH CONDITION of the variances from LDC Sec. 
34-1174(b) to allow accessory structures to be closer to a street ROW line or street easement 
than the principal building.

Staff Recommended Conditions of Approval:
1. Nothing in the approval of this variance, including any of the attached conditions, may 

be construed as a variance or deviation from the provisions of LDC Chapter 6, Article IV 
Floodplain regulations.  Approval of this variance does not exempt the subject property 
from any provisions of the LDC with the exception of the approved variance.

2. Approval of this variance does not give the developer an undeniable right to permit 
approval. Development or redevelopment of the subject property must comply with all 
applicable requirements of the Fort Myers Beach Comprehensive Plan and Land 
Development Code in effect at the time of permit approval, except as specifically 
modified herein.

3. The variances shall only apply to the proposed accessory structure location as shown on 
the provided site plan dated 05/11/2020 by Kukk Architecture and Design. No 
deviations from the measurements of that site plan greater than 0.1 feet shall be 
permitted.

4. A type B landscape buffer, per LDC Sec.10-416, shall be installed and maintained 
adjacent to single-family uses and right-of-way to mitigate visual impacts.

5. Total height of the any structure is limited to the height of the existing principal 
structure.

6. The roofed accessory structure shall not be located closer than the swimming pool/hot 
tub to the right-of-way of Estero Boulevard.

LPA RECOMMENDATION:
LPA finds that the requested variance is consistent with the Town’s Comprehensive Plan and 
Land Development Code. LPA recommended approval the variance request with conditions 
1-5 as provided in the staff report and eliminate condition number 6.

LPA Recommended Conditions of Approval:
1. Nothing in the approval of this variance, including any of the attached conditions, may 

be construed as a variance or deviation from the provisions of LDC Chapter 6, Article IV 
Floodplain regulations.  Approval of this variance does not exempt the subject property 
from any provisions of the LDC with the exception of the approved variance.

2. Approval of this variance does not give the developer an undeniable right to permit 
approval. Development or redevelopment of the subject property must comply with all 
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applicable requirements of the Fort Myers Beach Comprehensive Plan and Land 
Development Code in effect at the time of permit approval, except as specifically 
modified herein.

3. The variances shall only apply to the proposed accessory structure location as shown on 
the provided site plan dated 05/11/2020 by Kukk Architecture and Design. No 
deviations from the measurements of that site plan greater than 0.1 feet shall be 
permitted.

4. A type B landscape buffer, per LDC Sec.10-416, shall be installed and maintained 
adjacent to single-family uses and right-of-way to mitigate visual impacts.

5. Total height of the any structure is limited to the height of the existing principal 
structure.

6. The roofed accessory structure shall not be located closer to the right-of-way of Estero 
Boulevard than the swimming pool/hot tub.

Staff Report Exhibits:
A – Legal Description and Survey
B – Site Plan
C – Application
D – Letter of Support from Neighbor
E – Variance Report
F – Letter to Adjacent Property Owners
G –Elevation Drawing
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PROJECT NUMBER: DATE:

Revised 1/6/2017

Town of Fort Myers Beach 
COMMUNITY DEVELOPMENT DEPARTMENT 

APPLICATION for PUBLIC HEARING 
This is a two part application. Please be sure to fill out this form, which requires general 
information, as well as the Supplemental Form application specific to action requested for the 
subject property. Please submit one ORIGINAL paper copy, fourteen (14) copies of all required 
applications, supplemental information, exhibits and documents. Please do not print and copy the 
instructions at the end of the application. In addition to application fees, the applicant is required 
to pay for (2) sets of mailings to neighboring property owners within 500’, and all advertising fees.

Site Address:

STRAP Number:

Applicant: Phone:

Contact Name: Phone:

Email: Fax: 

Current Zoning District: 

Future Land Use Map (FLUM) Category:

FLUM  Density Range: Platted Overlay:       YES     NO

ACTION REQUESTED    SUPPLEMENTAL FORM REQUIRED

 Special Exception PH-A 

 Variance PH-B

 Conventional Rezoning  PH-C 

 Planned Development  Commercial Residential PH-D 

 Master Concept Plan Extension     PH-E 

 Appeal of Administrative Action PH-F 

 Vacation of Platted Right-of-way and Easement PH-G 

 Other – cite LDC Section: attach on separate sheet 
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PART I – General Information

A. Applicant*:  Phone:    

*Applicant must submit a statement under oath that he/she is the authorized representative of the 
property owner. Please see PART III to complete the appropriate Affidavit form for the type of applicant.  
Applicant Mailing Address:    

Email:   Fax:    

Contact Name: Phone:

B. Relationship of Applicant to subject property: 

 Owner*   Land Trust*   Partnership*
 Corporation*   Association*   Condominium*
 Subdivision*   Timeshare Condo*   Contract Purchaser*   
 Authorized Representative*    Other* (please indicate)  

*Applicant must submit a statement under oath that he/she is the authorized representative of the 
property owner. Please see PART III to complete the appropriate Affidavit form for the type of applicant.  

C. Authorized Agent(s). Please list the name of Agent authorized to receive correspondence Agents

Name:  Phone:

Address:     

Email:   Fax:    

D. Other Agent(s). Please list the names of all Authorized Agents (attach extra sheets if necessary)

Name:  Phone:    

Address:     

Email:   Fax:    

Name:  Phone:

Address:     

Email:   Fax:    
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Name:  Phone:

Address:

Email:   Fax:    

PART II – Nature of Request

Requested Action (each request requires a separate application)

Special Exception

Variance from LDC Section -

 Conventional Rezoning from   to  

 Planned Development  

 Rezoning from   to  Commercial PD   Residential PD

 Amendment. List the project number:    

 Extension/reinstatement of Master Concept Plan. List project number:  

 Appeal of Administrative Action

 Vacation   Right-of-Way  Easement 

 Other. Please Explain:    

     

     

PART III – Waivers 

Please indicate any specific submittal items that have been waived by the Director for the request. 
Attach a copy of the signed approval as Exhibit 3-1. (Use additional sheets if necessary)

Code Section:  

Description:      

Code Section:  

Description:      

Code Section:  

N/A
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Description:      

PART IV – Property Ownership

  Single Owner (individual or husband and wife) 

Name: Phone:

Mailing Address:     

Email Fax:

  Multiple Owners (including corporation, partnership, trust, association, condominium, 
timeshare, or subdivision)

  Complete Disclosure of Interest Form (see below)
  Attach list of property owners as Exhibit 4-1
  Attach map showing property owners interests as Exhibit 4-2 (for multiple parcels)
  For condominiums and timeshares see Explanatory Notes Part IV (Page 11)

DISCLOSURE OF OWNERSHIP INTEREST 

STRAP:      

If the property is owned in fee simple by an INDIVIDUAL, tenancy by the entirety, tenancy in 
common, or joint tenancy, list all parties with an ownership interest as well as the percentage
of such interest.

 
Name and Address       Percentage Ownership 

             

             

             

             

             

If the property is owned by a CORPORATION, list the officers and stockholders and the 
percentage of stock owned by each. 

 

SEE ATTACHED.
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Name, Address and Office  Percentage of Stock
             

             

             

If the property is in the name of a TRUSTEE, list the beneficiaries of the trust with percentage of 

interest. 

Name and Address  Percentage of Interest
             

             

             

             

             

             

If the property is in the name of a GENERAL PARTNERSHIP OR LIMITED PARTNERSHIP, list the

names of the general and limited partners.

Name and Address  Percentage of Ownership 
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If there is a CONTRACT FOR PURCHASE, whether contingent on this application or not, and 
whether a Corporation, Trustee, or Partnership, list the names of the contract purchasers
below, including the officers, stockholders, beneficiaries, or partners.
Name, Address and Office Percentage of Stock

             

             

             

             

Date of Contract:  

If any contingency clause or contract terms involve additional parties, list all individuals or
officers, if a corporation, partnership, or trust.

Name Address
             

             

             

             

             

             

For any changes of ownership or changes in contracts for purchase subsequent to the date of 
the application, but prior to the date of final certificate of compliance, a supplemental disclosure
of interest must b e  filed. 

The above is a full disclosure of all parties of interest in this application, to the best
of my knowledge and belief. 
 

             
Signature       Printed Name 
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STATE OF FLORIDA)
COUNTY OF LEE) 
 
Subscribed and sworn to (or affirmed) before me this _____________ day of __________________, 
20_______, by __________________________________________________.  

   
Notary Public Signature 

(SEAL)     

   
Notary Printed Name 

Personally Known   or Produced Identification   

Type of Identification Produced:   My Commission Expires: _______________ 

PART V – Property Information 
A. Legal Description:

STRAP:     

Property Address:     

Is the subject property within a platted subdivision recorded in the official Plat Books of Lee 

County? No. Attach a legible copy of the legal description as Exhibit 5-1.

Yes. Property identified in subdivision: 

Book: Page: Unit: Block: Lot(s): 

B. Boundary Survey: 

 Attach a Boundary Survey of the property meeting the minimum standards of Chapter 
61G17-6 of the Florida Administrative Code. A Boundary Survey must bear the raised seal and 
original signature of a Professional Surveyor and Mapper licensed to practice Surveying and 
Mapping by the State of Florida. Attach and label as Exhibit 5-2. 

C. Property Dimensions:  

Width (please provide an average width if irregular in shape)  feet 

SEE PLAT.
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Depth (please provide an average width if irregular in shape)     feet

Frontage on street: feet. Frontage on waterbody: feet

Total land area:    acres   square feet

D. General Location of Subject Property (from Sky Bridge or Big Carlos Pass Bridge):  
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 

  Attach Area Location Map as Exhibit 5-3 

E. Property Restrictions (check applicable):
 There are no deed restrictions and/or covenants on the subject property.  
 A list of deed restrictions and/or covenants affecting the subject property is attached as 

Exhibit 5-4.  
 A narrative statement detailing how the restrictions/covenants may or may not affect the 

request is attached as Exhibit 5-5. 

F. Surrounding Property Owners (these items can be obtained from the Lee County Property 
Appraiser):

 Attach a list of surrounding property owners within 500 feet as Exhibit 5-6.  
 Attach a map showing the surrounding property owners as Exhibit 5-7. 
 Provide Staff with two (2) sets of surrounding property owner mailing labels. 

G. Future Land Use Category (see Future Land Use Map): 
 Low Density  Marina 
 Mixed Residential  Recreation
 Boulevard  Wetlands
 Pedestrian Commercial Platted Overlay

H. Zoning (see official Zoning Map):
 RS (Residential Single-family) CF (Community Facilities)
 RC (Residential Conservation) IN (Institutional)
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 RM (Residential Multifamily) BB (Bay Beach) 
 RPD (Residential Planned Development)  EC (Environmentally Critical)
CM (Commercial Marina) DOWNTOWN
CO (Commercial Office) SANTOS

 CB (Commercial Boulevard)  VILLAGE 
 CR (Commercial Resort) SANTINI
CPD (Commercial Planned Development)

PART VI

AFFIDAVIT
APPLICATION IS SIGNED BY AN INDIVIDUAL OWNER OR APPLICANT

I, ______________________________________________ swear or affirm under oath, that I am 
the owner or the authorized representative of the owner(s) of the property and that:

I have full authority to secure the approval(s) requested and to impose covenants and restrictions 
on the referenced property as a result of any action approved by the Town of Fort Myers Beach in 
accordance with this application and the Land Development Code;

All answers to the questions in this application and any sketches, data or other supplementary 
matter attached hereto and made a part of this application are honest and true;

SEE ATTACHED.
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I have authorized the staff of the Town of Fort Myers Beach Community Development to enter 
upon the property during normal working hours for the purpose of investigating and evaluating the 
request made thru this application; and that

The property will not be transferred, conveyed, sold or subdivided unencumbered by the 
conditions and restrictions imposed by the approved action.

     
Signature of owner or authorized agent      Date 

STATE OF FLORIDA)
COUNTY OF LEE) 
 
Subscribed and sworn to (or affirmed) before me this _____________ day of _______________, 
20_______, by __________________________________________________.  

   
Notary Public Signature 

(SEAL)     

   
Notary Printed Name 

Personally Known   or Produced Identification   

Type of Identification Produced:      My Commission Expires: _______________
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Planner

Date Received
Date of Sufficiency/Completeness
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Town of Fort Myers Beach
COMMUNITY DEVELOPMENT DEPARTMENT

Supplement PH-B
 Additional Required Information for a Variance Application 

This is the second part of a two-part application.  This part requests specific 
information for a variance. Include this form with the Request for Public 
Hearing form.

 

 

Case Number:
Project Name: 
Authorized Applicant: 
LeePA STRAP Number:

 

 

Current Property Status:
Current Zoning: 
Future Land Use Map (FLUM) Category: 

Comp Plan Density: Platted Overlay? Yes No
 
 

Variance is requested from:
LDC Section Number Title of Section or Subsection

 
 
 
 
 
 
 
 
 
 
 
 
 

Complete the narrative statements below for EACH variance requested.
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PART I

Narrative Statements 
 

Request for variance from (LDC Section number)
Explain the specific regulation contained in this section from which relief is 
sought:

 
 

Reasons for request 
Explain why the variance is needed:
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Explain the possible effect the variance, if granted, would have on 
surrounding properties:

 
 

Explain the hardship (what is unique about the property) that justifies relief 
from the regulation: 
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Explain how the property qualifies for a variance. Direct this explanation to 
the guidelines for decision-making in LDC Section 34-87.
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PART 2

Submittal Requirements

All applications for a variance must submit fourteen (14) copies of this 
application form and all applicable exhibits.

 

 
Required Items

• Public Hearing Request Form
• Supplemental form PH-B 
• Site Plan (to scale) including the current use of all existing structures on 

the site, and those on adjacent properties within 100 feet of the perimeter; 
and a clear illustration of the proposed variance

 
 
 
 
 
 

Guide to filing PH-B Additional Required Information for a Variance 
Application 

 

 
Cover page

 

 
Case Number will be inserted by Community Development staff. 
Project Name must be the same as the name used on the Request for Public 
Hearing form. 
Applicant must be the same as on the Request for Public Hearing form. 
STRAP numbers must be the same as on the Request for Public Hearing form.
Current status of property must be the same as on the Request for Public
Hearing form.
“Variance is requested from…”  Provide the section number and title of each
section of the Fort Myers Beach Land Development Code from which a variance 
is being sought.

 

 
Narrative statements 

 

 
If the application is for multiple variances, complete all of the narrative 
statements for each variance that is requested. 
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Site plan 

 

 
The site plan must show all existing structures on the site; all existing structures 
within 100 feet of the perimeter boundary of the site; and a clear illustration of 
the proposed variance.

 

 
LDC Section 34-87

The guidelines for decision-making regarding a request for a variance are as 
follows:

 
 

1.   Whether there are exceptional or extraordinary conditions or 
circumstances that are inherent to the property in question, or whether the 
request is for a de minimis variance under circumstances or conditions 
where rigid compliance is not necessary to protect public policy;

2.   Whether the exceptional or extraordinary conditions justifying the
variance are or are not the result of actions of the applicant taken after the 
adoption of the regulation in question;

3.   Whether the requested variance is the minimum variance to relieve the 
applicant of an unreasonable burden caused by the application of the 
regulation in question;

4.   Whether granting the variance would be injurious to the neighborhood or 
otherwise detrimental to the public welfare;

5.   Whether the conditions or circumstances of the specific piece of property 
or the intended use of the property for which the variance is sought are of 
so general or recurrent a nature as to make it more reasonable and 
practical to amend the regulation in question.
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4690/
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Estero Island Beach House, LLC

4690 Estero Blvd.

Fort Myers Beach, FL 33931

100%

Claudia Metcalfe
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4700 Estero Blvd. 
Variance 

May 11, 2020 

PREPARED FOR: 
Claudine Metcalfe 

4690/4700 Estero Blvd. 
Fort Myers Beach, FL 33931 

SUBMITTED TO: 
Town of Fort Myers Beach Planning Division 

2525 Estero Blvd. 
Fort Myers Beach, FL 33931 
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May 7, 2020 
 
Town of Fort Myers Beach 
Planning and Zoning Division 
2525 Estero Boulevard 
Fort Myers, Florida 33931 
 
RE:  4690/4700 Estero Boulevard 

Variance Application  
 
Sarah Probst: 
 
On behalf of Claudia Metcalfe (�Applicant�) Waldrop Engineering is pleased to submit the 
enclosed variance petition relating to locating residential accessory uses between the principal 
use (single-family residence) and the street right-of-way (Estero Blvd.) at 4690/ 4700 Estero Blvd. 
(�Property�). 
 
The Property is a 0.45± acre parcel with an existing single-family residence and guest house, 
both of which were constructed in 1940. The Property is generally located 200 feet south of 
Strandview Avenue on the south side (Gulf side) of Estero Boulevard in the Town of Fort Myers 
Beach, Florida. An aerial exhibit depicting the project location is attached to this application. 
 
HISTORY/BACKGROUND: 
 
The Subject Property is zoned Residential Conservation (RC) and is within the Mixed Residential 
(MR) future land use category. The principal structure was constructed in 1940 within feet of the 
1978 Coastal Construction Control Line (CCCL) resulting in a deficient space for locating a pool 
in the rear of the principal structure.  Due to the design of the residence the side yards also lack 
sufficient area for locating accessory uses and structures.  

The Applicant intends on constructing a pool and accessory open-air �tiki� structure in the front 
yard of the principal structure for private use.  

REQUEST: 

The Applicant is requesting the following variance from the zoning regulations set forth in the 
Rural Agricultural zoning district: 

1. Variance from Land Development Code LDC Section 34-1174(b),  which  restricts all 
roofed and non-roofed accessory uses, buildings or structures from being located closer 
to a street right-of-way than the principal building; whereas the Applicant is requesting to 
locate a pool and open-air accessory �tiki� structure between the principal structure and 
the street right-of-way. The pool and accessory structure will be setback a minimum of 25-
feet from the Estero Boulevard street right-of-way. The project will be in compliance with 
all other setbacks and code requirements for accessory structures. 
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JUSTIFICATION: 

The single-family home and guest house located at 4690/4700 Estero Blvd. were constructed in 
1940. During that time pools were not as common as they are today so it was not contemplated 
to locate a swimming pool in the rear of the house. The house was constructed to provide a rear 
setback appropriate to the time of development and to maximize proximity to the gulf waters. The 
CCCL was established in 1978 creating a build-to-line that reduced the useable area in the rear 
of the property leaving inadequate room for an accessory structure.  

The current property owner, the Applicant, wishes to construct a swimming pool and a small open-
air tiki hut in what is considered between the front of the principal structure and the street right-
of-way.  

As shown on the attached Variance Site Plan, the location of the pool and accessory structure 
are setback from Estero Blvd in compliance with the land development code requiring a minimum 
of 25-feet front yard setback for any structure. Due to the setback and existing vegetation along 
the perimeter of the property, the improvements will not be visible from Estero Blvd. and therefore 
will not cause any concern for public health, safety and welfare or negatively impact the viewshed 
from Estero Blvd. The Applicant has also secured letters of no objection from the property owners 
directly to the north and south of the Property. Furthermore, this request has been granted for 
other Properties along Estero Blvd., which have successfully located pools between the principal 
structure and street right-of-way, recently a variance at 3860 Estero Blvd in case number 2019-
0013.   
 
It is important to note that all other setbacks, height and other development requirements will be 
in compliance with the existing RC Zoning District development standards. The variance request 
is based on solid design and engineering principals and provides for appropriate design flexibility 
of the subject property due to the time in which the property was developed, more than 80 years 
ago.   

VARIANCE CRITERIA:  

The following is a detailed analysis of this request�s compliance with the variance review criteria 
set forth in LDC Section 34-87:    

1. Whether there are exceptional or extraordinary conditions or circumstances that are 
inherent to the property in question, or whether the request is for a de minimis variance 
under circumstances or conditions where rigid compliance is not necessary to protect 
public policy; 
 

The Applicant�s request is de minimis in nature and will only allow for the development of 
a private pool and open-air tiki hut that will be accessory to the single-family dwelling unit, 
or the principal structure. The Property is also unique as it was first developed in the year 
1940 as part of the HYDE PARK subdivision (BLK J PB 7 PG 20 LOTS 3 4 + 6).  

 
2. Whether the exceptional or extraordinary conditions justifying the variance are or are 
not the result of actions of the applicant taken after the adoption of the regulation in 
question; 
 

The variance request is not the result of action taken by the current property owner, who 
acquired the property in 2013. The principal structure itself was constructed in 1940 prior 
to the creation of the code section which the Applicant is seeking relief. 
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3. Whether the requested variance is the minimum variance to relieve the applicant of an 
unreasonable burden caused by the application of the regulation in question; 

Yes, the requested variance is the minimum to relieve the applicant of the code 
requirement. The variance is the distance between the front building line of the house and 
the farthest extent of the pool/deck area as depicted on the site plan. The setback from 
Estero Blvd. is maintained as a minimum of 25 feet. The Applicant is not seeking any 
additional relief or variances.  

4. Whether granting the variance would be injurious to the neighborhood or otherwise 
detrimental to the public welfare; 

The granting of this variance will not be injurious to the neighborhood or otherwise 
detrimental to the public welfare. As previously noted, the Applicant has provided letters 
of no objection from the property owners directly to the north and south of the subject 
property. The pool and tiki hut will be setback a minimum of 25-feet from Estero Blvd. and 
will be screened by existing vegetation along the right-of-way.  

 
5. Whether the conditions or circumstances of the specific piece of property or the 
intended use of the property for which the variance is sought are of so general or recurrent 
a nature as to make it more reasonable and practical to amend the regulation in question.  
 

This variance request is not uncommon for Gulf side properties located on Estero Blvd. 
as many of the existing structures were built before modern land development codes and 
state and federal coastal building regulations.  However, it is the decision of the Council 
to amend the regulations to allow pool and residential accessory structures in the front 
yard between principal structures and street right-of-way.  

 
Based upon the above analysis, the Applicant respectfully requests approval of this variance 
petition. The approval will uphold the intent of the Land Development Code and Comprehensive 
Plan. The request complies with the variance review criteria, and will not negatively impact 
compatibility, public health, safety or welfare.  
 
If you have and further questions, please feel free to contact me directly at (239) 405-7777, ext. 
2232, or lindsay.robin@waldropengineering.com.  

Sincerely,   

WALDROP ENGINEERING, P.A.  

 
Lindsay F. Robin, MPA  
Project Planner 

cc: Claudia Metcalfe  
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Case #    
Planner    

Date Received   
Date of Sufficiency/Completeness   

 

Revised 1/6/2017 Town of Fort Myers Beach Page 1 of 6 
2525 Estero Blvd., Fort Myers Beach, Florida 33931 

Phone: 239-765-0202     Permits@FortMyersBeachFL.gov     Fax: 239-765-0909 

 
 
 

Town of Fort Myers Beach 
COMMUNITY DEVELOPMENT DEPARTMENT 

Supplement PH‐B 
 Additional Required Information for a Variance Application 

 
This is the second part of a two‐part application.  This part requests specific 
information for a variance. Include this form with the Request for Public 
Hearing form. 

 

 

Case Number: 
Project Name: 
Authorized Applicant: 
LeePA STRAP Number: 

 
 

Current Property Status: 
Current Zoning: 
Future Land Use Map (FLUM) Category: 

Comp Plan Density: Platted Overlay?   Yes   No 
 
 

Variance is requested from: 
LDC Section Number Title of Section or Subsection 

 
 
 
 
 
 
 
 
 
 
 
 
 

Complete the narrative statements below for EACH variance requested. 
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2525 Estero Blvd., Fort Myers Beach, Florida 33931 

Phone: 239-765-0202     Permits@FortMyersBeachFL.gov     Fax: 239-765-0909 

 
 

PART I 
Narrative Statements 

 
 

Request for variance from   (LDC Section number) 
Explain the specific regulation contained in this section from which relief is 
sought: 

 

 

 

 

 

 

 

 

 

 

 

 
 
 

Reasons for request 
Explain why the variance is needed: 
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Explain the possible effect the variance, if granted, would have on 
surrounding properties: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 

Explain the hardship (what is unique about the property) that justifies relief 
from the regulation: 

Page 93 of 228

mailto:Permits@FortMyersBeachFL.gov


Case #    
Planner    

Date Received   
Date of Sufficiency/Completeness   

 

Revised 1/6/2017 Town of Fort Myers Beach Page 4 of 6 
2525 Estero Blvd., Fort Myers Beach, Florida 33931 

Phone: 239-765-0202     Permits@FortMyersBeachFL.gov     Fax: 239-765-0909 

 
 

Explain how the property qualifies for a variance. Direct this explanation to 
the guidelines for decision‐making in LDC Section 34‐87. 
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PART 2 
Submittal Requirements 

 
 
All applications for a variance must submit fourteen (14) copies of this 
application form and all applicable exhibits. 

 
 

Required Items 
• Public Hearing Request Form 
• Supplemental form PH‐B 
• Site Plan (to scale) including the current use of all existing structures on 

the site, and those on adjacent properties within 100 feet of the perimeter; 
and a clear illustration of the proposed variance 

 
 
 
 
 
 

Guide to filing PH‐B Additional Required Information for a Variance 
Application 

 
 
Cover page 

 
 
Case Number will be inserted by Community Development staff. 
Project Name must be the same as the name used on the Request for Public 
Hearing form. 
Applicant must be the same as on the Request for Public Hearing form. 
STRAP numbers must be the same as on the Request for Public Hearing form. 
Current status of property must be the same as on the Request for Public 
Hearing form. 
“Variance is requested from…”  Provide the section number and title of each 
section of the Fort Myers Beach Land Development Code from which a variance 
is being sought. 

 
 
Narrative statements 

 
 
If the application is for multiple variances, complete all of the narrative 
statements for each variance that is requested. 
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Site plan 

 
 
The site plan must show all existing structures on the site; all existing structures 
within 100 feet of the perimeter boundary of the site; and a clear illustration of 
the proposed variance. 

 
 
LDC Section 34‐87 

 

 
The guidelines for decision‐making regarding a request for a variance are as 
follows: 

 
 

1.   Whether there are exceptional or extraordinary conditions or 
circumstances that are inherent to the property in question, or whether the 
request is for a de minimis variance under circumstances or conditions 
where rigid compliance is not necessary to protect public policy; 

2.   Whether the exceptional or extraordinary conditions justifying the 
variance are or are not the result of actions of the applicant taken after the 
adoption of the regulation in question; 

3.   Whether the requested variance is the minimum variance to relieve the 
applicant of an unreasonable burden caused by the application of the 
regulation in question; 

4.   Whether granting the variance would be injurious to the neighborhood or 
otherwise detrimental to the public welfare; 

5.   Whether the conditions or circumstances of the specific piece of property 
or the intended use of the property for which the variance is sought are of 
so general or recurrent a nature as to make it more reasonable and 
practical to amend the regulation in question. 
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Town of Fort Myers Beach
NOTICE TO PROPERTY OWNERS WITHIN 500 FEET

Case Number: VAR20200052

Case Name: 4690/4700 Estero Blvd- Accessory Structure Setback Variance

Applicant: Claudia Metcalfe (Owner)/ Fred Drovdlic (agent)

Location: 4690/ 4700 Estero Blvd STRAP #: 29-46-24-W3-008J0.0030

Zoning: Residential Conservation (RC) and Environmentally Critical (EC)

Request: The applicant is seeking relief from Town’s LDC Sec. 34-1174(b) 
for an accessory structure to be located closer to street Right of 
Way than the principal structure to allow construction of a 
detached garage, a storage room, an elevated pool/ deck and a 
tiki hut to be approximately 60 feet from the right-of-way 
property line.

Staff Report: Direct inquiries to: 
Kelly Bhutada, Community Development, at 239-765-0202 Ext. 1310
Fort Myers Beach Town Hall 
2525 Estero Boulevard
Fort Myers Beach, FL 33931

Notice is hereby given that the Town Council of the Town of Fort Myers Beach will hold a 
public hearing at a meeting beginning at 09:00 AM on November 2, 2020 regarding the case 
listed above.  This hearing will take place at Town Hall, 2525 Estero Boulevard, Fort Myers 
Beach, Florida, 33931.

At this hearing the Town Council of the Town of Fort Myers Beach will review the case, and a 
recommendation from Local Planning Agency and staff on this matter.  If any person needs a 
verbatim record of the proceedings, please make their own arrangements.  You may appear 
in person, through counsel, or through an authorized agent and provide testimony, legal 
argument, or other evidence to become a participant in the hearing.

Copies of the staff report are available for viewing at Fort Myers Beach Town Hall.  Call 239-
765-0202 for more information.  Town Hall is open between the hours of 8:30 AM and 4:30 
PM.  Reasonable accommodations will be made in accordance with the Americans with 
Disabilities Act.  If you need reasonable accommodation, contact Town Hall at 239-765-0202.
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4690-4700 Estero Blvd. Variance
Case #346379861
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4690-4700 Estero Blvd. Variance
Case #346379861
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Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number:2020-68

1. Requested Motion: Meeting Date: November 2, 2020

Sunset Celebration Special Event Permit and Fees.

Why the action is necessary:
Ordinance 12-4

What the action accomplishes:

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
ADMINISTRATIVE AGENDA Ordinance 

5. Background:
Sunset Celebration is a recurring event that has been held every year since 2012 by the Time 
Square Merchants Association. The dates they are requesting for this new fiscal year are for a 
total of 52 days  at $10.00 per day plus $100.00 for the permit, the total being $620.00.

The Merchants are requesting  a credit for March, April, May and June dates from 2020 of 25 
days which equals $625.00,having been hit hard by Covid-19 and were unable to hold the 
event.  When last years application was approved, the fee schedule for recurring was $100.00 
for the permit and $25.00 per day.

Attachments:
1. SEP20-0035 APPLICATION
2. Sunset Celebration enviro approval

Financial Impact:

6. Alternative Action

7. Management Recommendations:

8. Recommended Approval:
Patty Prevost, Building Services Administrative Assistant Created/Initiated - 10/21/2020
Jason Green, Community Development Services Approved - 10/27/2020
John R Herin Jr, Town Attorney Approved - 10/27/2020
Amy Baker, Deputy Town Clerk Approved - 10/27/2020
Roger Hernstadt, Town Manager Final Approval - 10/28/2020
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Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number:2020-71

1. Requested Motion: Meeting Date: November 2, 2020

Motion to Approve Resolution 20-49, adopting the Mooring Field Strategic Action Plan

Why the action is necessary:
Formal approval is necessary in order to proceed with the strategies and goals as stated in the 
Mooring Field Strategic Plan.

What the action accomplishes:
This action would officially adopt the Mooring Field Strategic Plan to be used as a guideline for 
future goals, as stated in the plan, to be achieved to better utilize the Mooring Field and to 
effectively serve the residents of Fort Myers Beach.

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
ADMINISTRATIVE AGENDA Chelsea O'Riley, Public Works 

Director

5. Background:

Attachments:
1. 20-49 Mooring Strategic Action Plan Resolution
2. Exhibit A

Financial Impact:

6. Alternative Action
Do not approve. 

7. Management Recommendations:
Approve. 

8. Recommended Approval:
Randy Paniaqua, Administrative Officer Created/Initiated - 10/26/2020
Chelsea O'Riley, Public Works Director Approved - 10/26/2020
John R Herin Jr, Town Attorney Approved - 10/26/2020
Amy Baker, Deputy Town Clerk Approved - 10/26/2020
Roger Hernstadt, Town Manager Final Approval - 10/26/2020
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RESOLUTION NUMBER 20-49

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN 
OF FORT MYERS BEACH, FLORIDA, ADOPTING THE 
MOORING FIELD STRATEGIC ACTION PLAN; AND 
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, through a strategic planning process the Mooring Field Strategic Action Plan 
was developed with the participation of the Town Council, AAC, many volunteers, residents, 
stakeholders and Town staff and

WHEREAS, on October 21, 2020, the Anchorage Advisory Committee (AAC) 
recommended approval of the Mooring Field Strategic Action Plan to Town Council and 

WHEREAS, the Mooring Field Strategic Action Plan will greatly assist the AAC and 
maritime community to make sound recommendations to Town Council.

NOW, THEREFORE BE IS RESOLVED BY THE TOWN COUNCIL OF FORT 
MYERS BEACH THAT:

Section 1. The above recitals are true and correct and incorporated herein by this         
reference.

Section 2. The Mooring Field Strategic Plan, attached hereto as Exhibit “A”, is hereby 
adopted.

Section 3. This resolution shall take effect immediately upon its 
adoption by the Town Council of the Town of Fort Myers Beach.

The foregoing Resolution was adopted by the Town Council upon a motion by 
__________________ and seconded by ________________, and upon being put to a vote, the 
result was as follows: 

Raymond P. Murphy, Mayor __________
Rexann Hosafros, Vice Mayor __________
Dan Allers, Council Member __________
Jim Atterholt, Council Member __________
Bill Veach, Council Member __________
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ADOPTED this ______ day of ________, 2020 by the Town Council of the Town of Fort Myers 
Beach, Florida.

TOWN OF FORT MYERS BEACH

 
Raymond P. Murphy, Mayor

ATTEST:

 Amy Baker, Deputy Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE AND RELIANCE 
OF THE TOWN OF FORT MYERS BEACH SOLEY:

John R. Herin, Jr., Town Attorney

This Resolution was filed in the Office of the Town Clerk on this _______ day of _______ 2020.

Page 125 of 228



Mooring Field Strategic Action Plan
Page 1 of 4

Matanzas Harbor Municipal Mooring Field

Strategic Action Plan
October 21, 2020

Developed by Mooring Field AAC, Staff, and Stakeholders

MOORING FIELD VISION
To be the preferred mooring 

destination in Florida.

MOORING FIELD MISSION
Provide a safe and welcoming 

experience for mariners.

FMB MOORING FIELD SUCCESS STANDARDS

 We provide exceptional customer service in an efficient and knowledgeable manner.
 We provide an attractive, safe, and comfortable destination.
 We provide exceptional and well-maintained amenities.
 We are attracting new customers and retaining repeat customers.
 We have fluent and open communication between customers, town staff, provider, and AAC. 
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Mooring Field Strategic Action Plan
Page 2 of 4

Strategic Action Plan 
October 21, 2020

CORE FOCUS AREA STRATEGIC OBJECTIVES

1. CUSTOMER 
EXPERIENCE

Short Term Goals Responsibility Target 
Date

Progress Report

1. Identify ways to create a positive experience that appeals to all boaters and 
consider feasibility for implementation.

Randy 3/2021

2. Put into practice a system for tracking returning customers that provides 
data to be used in analysis (including length of stay and time of year).

Randy 5/2021

3. Explore the possibility of quick action to separate the restroom from the 
restroom/shower facilities with current provider.

Provider 2/2021

4. Increase hours of operation for restroom facilities. Provider 2/2021

5. Install an ice machine for exclusive use of Mooring Field customers. Provider 2/2021
Long Term Goals

6. Develop a process for tracking customer feedback for use in planning and 
marketing.

Randy 7/2021

7. Provide ongoing customer service training specific to the Mooring Field, to 
all stakeholders and staff.

Randy 01/2022 Continuous

2. GROWTH / 
CAPACITY

Short Term Goals Responsibility Target 
Date

Progress Report

1. Make recommendation to either provide future services in-house or to 
continue outsourcing.

PW Direc./Austin 12/2020

2. Move forward with plans to expand existing mooring field. PW Direc./Austin 2/2021
3. Work to expand the number of restroom and shower facilities. PW Direc./Provider 3/2021

4. Work to expand dinghy dock capacity. Austin 6/2021
5. Identify an appropriate outdoor congregation space for Mooring Field 

customers.
PW Direc./Provider 3/2021

6. In expansion planning, ensure the Mooring Field can accommodate all 
vessels (within our legal capability).

CEC/PW Direc. 2/2021
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Mooring Field Strategic Action Plan
Page 3 of 4

Long Term Goals

7. Consider the pros and cons of a Ship Store and make a recommendation on 
whether to pursue.

AAC 3/2021

8. Create an appropriate indoor congregation space for Mooring Field 
customers.

Provider 3/2021

9. Increase the occupancy of the Mooring Field to maximize utilization. Provider 9/2021

10. Assess need for staff increases in future initiatives. PW Dir./Austin 1/2021
11. Consider options for Mooring Field vehicle parking spaces. Randy 8/2021

12. Investigate feasibility of adding an anchorage area. Austin 3/2021
13. Continue work to become a designated federal anchorage area. CEC/PW Direc. 9/2021

3. TECHNOLOGY 
IMPROVEMENTS

Short Term Goals Responsibility Target 
Date

Progress Report

1. Create an on-line solution to create efficiency and ease for customers (to 
include check-in, check-out, waiting list management, and pump out 
requests).

PW Direc./Austin 2/2022

2. Set up a kiosk dedicated to check-ins. Randy/IT 7/2021

3. Create a dedicated website for the Mooring Field. PIO 6/2021

4. Acquire Wi-Fi access for entire area of Mooring Field. Randy/IT 7/2021

5. Create a social media presence to market and inform. PIO 3/2021 Ongoing

6. Research best solution to employ sensor notification for tracking mooring 
ball occupancy.

Randy/IT 4/2021

7. Investigate installation of a change machine in the laundromat. Provider 1/2021

Long Term Goals

8. Install Key Card technology for use of bath/shower facilities. PW Direc./IT 7/2021

9. Create a FMB Mooring Field app for use by customers. PIO 8/2021
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Mooring Field Strategic Action Plan
Page 4 of 4

4. SAFETY AND 
SECURITY

Short Term Goals Responsibility Target 
Date

Progress Report

1. Implement fender improvements at dinghy dock. Austin 2/2021
2. Install security cameras at dinghy dock and restroom entrances. PW Director 4/2021
3. Ensure restroom/shower facilities are meeting maintenance standards for 

customer safety.
Austin/Provider 3/2021

4. Meet with law enforcement to agree on proactive measures that includes 
flow of information to assist in ensuring safety and security.

Austin/Provider 1/2021

5. Improve the lighting and the dinghy dock and all usage areas. PW Director 12/2021
Long Term Goals

6.

5. COMMUNICATION Short Term Goals Responsibility Target 
Date

Progress Report

1. Enhance communication to customers. Provider 2/2021

2. Improve communication between provider and staff. Austin 12/2020

3. Define a process for regular and specific updates between the AAC and 
Town Council.

AAC/Liaison 1/2021

4. Define a process for regular and specific budget reports from staff to AAC 
(including the State Report).

Finance 3/2021

5. Develop a fully implementable marketing plan. PIO/PW Direc. 10/2021

6. Investigate feasibility and value of conducting a weekly meet and greet for 
customers.

Provider 12/2020

7. Create a verbal communication log for use in following up on shared 
information from customers.

Provider 2/2021

8. Create a center for communication of rules, events, plans, and other 
information of interest to customers (signages).

Austin 3/2021

Long Term Goals

9. Include ability on dedicated website (not yet built) to receive anonymous 
communication from customers.

PIO 5/2021

10. Ensure there is fluent and open communication between customers, Town 
Council, Town Staff, provider, and AAC.

PW Director 10/2022
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Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number:2020-78

1. Requested Motion: Meeting Date: November 2, 2020

Approve Resolution #20-50 authorizing the Town to finalize a loan agreement for the eligible 
Stormwater portions of the North Estero Phase 2 Part 2, Tier 1 Side Streets, and North Estero 
Phase 2 Part 1 projects and have the Town Manager finalize the application to the State of 
Florida Revolving Fund Loan.

Why the action is necessary:
This is a requirement of the State Revolving Fund Loan application.

What the action accomplishes:
The Town is applying for $16,204,800 (excluding capitalized interest and loan service fee) from 
the Florida Department of Environmental Protection’s State Revolving Fund for the planning 
of the Town of Fort Myers Beach Stormwater System Improvements.

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
ADMINISTRATIVE AGENDA Resolution 

5. Background:
Now that the fee structure has been adjusted, the loan will be secured by the gross revenues derived yearly from the 
operation of the Town's Stormwater system after payment of the operation and maintenance expenses and the 
satisfaction of all yearly senior debt payment obligations.  The pledged revenues are legally available to pledge. 

Streets include:

Williams Drive
Estrellita Drive
Gulfview Avenue (Bay) 
Fifth Street

Mandalay Road
Portions of Shell Mound Boulevard
Fairview Boulevard
Mid-Island Drive
Bayland Road
 

Crescent Street
Madison Court
Andre Mar
First Street
Third Street
Second Street
Bonita 
Harbor 

Palermo Circle 
Santos 
Primo 
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Lagoon St
Matanzas court and street 
Carlos 

Attachments:
1. DRAFT 20-50, Authorizing SRF Stormwater Loan
2. DRAFT-SW36086-Legal Opinion Letter
3. DRAFT-FMB-SW36086 SRF Loan Application REVISED

Financial Impact:

6. Alternative Action
Do not go forward with the loan and find an alternative way to fund the projects.

7. Management Recommendations:
Approve Resolution 

8. Recommended Approval:
Christy Cory, Utilities Director Created/Initiated - 10/26/2020
Christy Cory, Utilities Director Approved - 10/26/2020
Robert Lange, Finance Director Approved - 10/27/2020
John R Herin Jr, Town Attorney Approved - 10/28/2020
Amy Baker, Deputy Town Clerk Approved - 10/28/2020
Roger Hernstadt, Town Manager Final Approval - 10/28/2020
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RESOLUTION NO. 20-50

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT 
MYERS BEACH, FLORIDA, RELATING TO THE FLORIDA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION STATE 
REVOLVING FUND LOAN PROGRAM; MAKING FINDINGS; 
AUTHORIZING THE LOAN APPLICATION; AUTHORIZING THE 
LOAN AGREEMENT; ESTABLISHING PLEDGED REVENUES; 
DESIGNATING AN AUTHORIZED REPRESENTATIVE; PROVIDING 
ASSURANCES; PROVIDING FOR CONFLICTS, SEVERABILITY, AND 
AN EFFECTIVE DATE.

WHEREAS, Florida Statutes provide that municipalities shall have the governmental, 
corporate, and proprietary powers to enable them to conduct municipal government, perform 
municipal functions, and render municipal service, and exercise any power for municipal purposes, 
except when expressly prohibited by law; and

WHEREAS, Article X of the Town Charter of the Town of Fort Myers Beach (“Town”) 
empowers the Town to adopt, amend, or repeal such ordinances and resolutions as may be required 
for the proper governing of the Town; and

WHEREAS, Florida Statutes provide for loans to local government agencies to finance 
the planning, design, and construction of stormwater treatment facilities; and

WHEREAS, applicable statutes and administrative rules require authorization to apply for 
loans, to establish pledged revenues, to designate an authorized representative; to provide 
assurances of compliance with loan program requirements; and to enter into a loan agreement; and

WHEREAS: the Town intends to construct necessary improvements to its stormwater 
system (the “Project”) and desires to borrow money from the State Revolving Fund; and

WHEREAS, the State Revolving Fund loan priority list designates the Town’s Project 
(Project No. SW36086) as eligible for available funding; and

WHEREAS, the Town intends to enter into a loan agreement with the Florida Department 
of Environmental Protection under the State Revolving Fund for Project financing (“Loan 
Agreement”).

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN OF FORT MYERS 
BEACH AS FOLLOWS: 

Section 1. The above recitals are true and correct, and incorporated herein by this 
reference and adopted as the legislative and administrative findings of the Town Council.

Section 2. The Town Manager is authorized to apply for the Loan Agreement from the 
State Revolving Fund to finance the Project, and is designated as the Town’s representative to 
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carry out the responsibilities under the Loan Agreement, which the Town Manager may delegate 
to appropriate staff the responsibility to carry out technical, financial, and administrative activities 
associated with the Loan Agreement.

Section 3. The revenues pledged for the repayment of the Loan Agreement are the 
gross revenues derived yearly from the operation of the Town’s stormwater system after payment 
of the operation and maintenance expenses and the satisfaction of all yearly senior debt payment.  
No senior debt obligations pledging these revenues currently exist.

Section 4. The legal authority for borrowing moneys to construct this Project is 
Section 166.111, Florida Statutes and Section 403.1835, Florida Statutes.

Section 5. All Resolutions or part of Resolutions in conflict with any of the provisions 
of this Resolution are hereby repealed.

Section 6. If any section or portion of a section of this Resolution proves to be invalid, 
unlawful, or unconstitutional, it shall not be held to invalidate or impair the validity, force, or effect 
of any other section or part of this Resolution.

Section 7. This Resolution shall take effect immediately upon its adoption.

The foregoing Resolution was adopted by the Town Council upon a motion by 
__________________ and seconded by ________________, and upon being put to a vote, the 
result was as follows: 

Ray Murphy, Mayor __________
Rexann Hosafros, Vice Mayor __________
Dan Allers, Council Member __________
Jim Atterholt, Council Member __________
Bill Veach, Council Member __________
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ADOPTED this 2nd day of November 2020 by the Town Council of the Town of Fort Myers Beach, 
Florida.

TOWN OF FORT MYERS BEACH

 
Raymond P. Murphy, Mayor

ATTEST:

Michelle D. Mayher, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE AND 
RELIANCE OF THE TOWN OF FORT MYERS BEACH SOLELY:

John R. Herin, Jr., Town Attorney

This Resolution was filed in the Office of the Town Clerk on this _______ day of _______ 2020.
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October 26, 2020

Ms. Angela Knecht
Program Administrator
State Revolving Fund Management
3900 Commonwealth Blvd., Mail Station 3505
Tallahassee, Florida 32399-3000

Re: SW36086 – Town of Fort Myers Beach, Florida
Stormwater System Improvements

Dear Ms. Knecht:

I am the duly appointed Attorney for the Town of Fort Myers Beach, Florida (the “Town”). 
The Town proposes to borrow $16,204,800 (excluding capitalized interest and loan service 
fee) from the Florida Department of Environmental Protection’s State Revolving Fund for 
the planning of the Town of Fort Myers Beach Stormwater System Improvements. 

It is my understanding that the loan will be secured by the gross revenues derived yearly 
from the operation of the Town’s stormwater system after payment of the operation and 
maintenance expenses and the satisfaction of all yearly senior debt payment obligations. 
Such revenues are legally available to pledge, and the Town of Fort Myers Beach has the 
legal authority to increase rates to ensure repayment of the proposed loan. 

There are currently no senior debt obligations pledged to these revenues.

Sincerely,

NAME OF ATTORNEY
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Form Application 1 
Incorporated in 62-503.430(1)(a), F.A.C. Effective Date 4-22-14 

SW36086 
Town of Fort Myers Beach 

STATE OF FLORIDA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 

STATE REVOLVING LOAN PROGRAM 
for 

Point Source Water Pollution Control  

LOAN APPLICATION  
For 

Florida Department of Environmental Protection 
State Revolving Fund Program 

Marjory Stoneman Douglas Building 
3900 Commonwealth Blvd., MS 3505 

Tallahassee, FL 32399-3000 

DRAFT
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Form Application 1 
Incorporated in 62-503.430(1)(a), F.A.C.   Effective Date 4-22-14 

 

TABLE OF CONTENTS 
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Form Application 1  
Incorporated in 62-503.430(1)(a), F.A.C.  Page 1 of 10 Effective Date 4-22-14 
  

LOAN APPLICATION  

(1) SUBMITTAL.  Submit the application and attachments to the Department of Environmental Protection, MS 3505, State 
Revolving Fund Program, 3900 Commonwealth Blvd., Tallahassee, Florida 32399-3000.  The application (and backup) 
may be submitted electronically to the Department’s Project Manager. 

(2) COMPLETING THE APPLICATION. 

(a) This application consists of five parts:  (I) ADMINISTRATIVE INFORMATION; (II) PROJECT INFORMATION; 
(III) FINANCIAL INFORMATION; (IV) AUTHORIZATION AND ASSURANCES; and (V) SUPPLEMENTARY 
INFORMATION. 

(b) All information provided on this application must be printed.  Monetary amounts may be rounded. 

(c) Forms and attachments to be submitted are denoted with italic print. 

(3) ASSISTANCE.  Completing this application may require information that can be obtained from Clean Water State 
Revolving Fund Program staff.  Please email SRF_Reporting@dep.state.fl.us for assistance in completing this 
application. 

PART I - ADMINISTRATIVE INFORMATION 

(1) PROJECT SPONSOR Town of Fort Myers Beach 

 Federal Employer Identification Number 65-0632342 

 DUNS Number 809043685 

(2) AUTHORIZED REPRESENTATIVE (person authorized to sign or attest loan documents). 

 Name Roger Hernstadt Title Town Manager 

 Telephone (239) 765-0202 ext. 
1100 

FAX       Email Roger@fmbgov.com 

 Mailing Address 2525 Estero Boulevard Fort Myers Beach, Fl 33931 

       

(3) PRIMARY CONTACT (person to answer questions regarding this application). 

 Name Christy Cory Title Utilities Director 

 Telephone 239-321-7217 FAX       Email Christy@fmbgov.com 

 Employer Town of Fort Myers Beach 

 Mailing Address 2525 Estero Boulevard Fort Myers Beach, Fl 33931 

       

(4) ADDITIONAL CONTACTS.  If more than one additional person is to receive copies of Department correspondence, attach 
the information (Attachment #N/A). 

 Name Mark Brewer Title President 

 Telephone 941-756-5800 FAX       Email president@angiebrewer.com 

 Employer Angie Brewer & Associates, LC 

 Mailing Address 9080 58th Drive East, Suite 200, Bradenton, FL 34202 

       

(5) PROJECT NUMBER (listed on the Department's priority list). SW36086 

(6) INTERIM FINANCING.  A local government project sponsor that has interim financing may be subject to certain 
conditions regarding such financing.   

 Is the project currently being funded with interim financing?    Yes  No 
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PART II – PROJECT INFORMATION 

If you are applying for a planning, design, or SSES loan for a project that will involve construction, complete only Subpart A 
below.  If you are applying for a loan to construct a project that is already planned and designed, complete only Subpart B 
below. 

A. PLANNING, DESIGN OR SSES PROJECT 

Information should be provided for each separate facility to be planned and designed as appropriate.  For design/build projects 
(not eligible for design loans) or those where multiple facilities, segments, or phases are involved, please attach information 
for activities, schedule, and cost for each.  (Attachment #N/A) 
 
(1) ACTIVITIES.  Attach a brief description of the scope of planning and design activities to be financed by this loan.  

Include a list of any specialized studies to be performed.  (Attachment #3) Are these activities the same as those scheduled 
on the Request for Inclusion Form?  Yes   No.  If “No”, please explain.  (Attachment #N/A) 

(2) SCHEDULE. 

(a) Provide proposed completion dates for the items.  (Please call Department staff to discuss time frames needed to complete 
required tasks.) 

 Planning documentation N/A 

 Engineering work N/A 

 Certification of site availability N/A 

 Permit N/A 

(b) Do you anticipate that an interlocal agreement with another party will be necessary to implement 
the project?  If “Yes”, please explain.  (Attachment #N/A) 

 Yes  No 

(c) Is this a design/build project?    Yes  No 

(3) COST.  Is the cost information submitted for the planning, design or SSES loan priority list current?  
If “No”, please explain and submit revised cost information using the appropriate page of the 
Request for Inclusion Form.  (Attachment #N/A)  Note that the disbursable amount will be limited 
to the priority list amount. 

 Yes  No 

 

PRECONSTRUCTION LOAN APPLICANTS PROCEED TO PART III. 

B. CONSTRUCTION OR I/I REHABILITATION PROJECT 

(1) ACTIVITIES. 

(a) Attach a brief description of construction or I/I rehabilitation activities to be financed by this loan.  Include a list of the 
contracts (by title) corresponding to the plans and specifications accepted by the Department (Attachment #3). 

 Are these contracts the same as those scheduled on the Request for Inclusion Form?  Yes  No 

 If “No”, please explain.  (Attachment #3) 

(b) Have any of the contracts been bid?  Yes  No 

 If “Yes”, indicate which contracts have been bid.  (Attachment #3) 

(c) Was planning, design, or SSES for this project financed in another SRF loan?  Yes  No 

 If “Yes”, give the SRF loan number. N/A 

(d) Does this project involve an interlocal agreement with other local governments or other entities?    Yes  No 

 If “Yes”, attach a copy of the Department letter accepting the interlocal agreement.  (Attachment #N/A) 

 Is the interlocal agreement, as accepted by the Department, fully executed and enforceable?    Yes  No 

 If “No”, please explain (Attachment #N/A). 
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(2) SCHEDULE. (month and year) 

(a) Anticipated notice to proceed for first construction contract. 08/2020 

(b) Anticipated completion of all construction contracts.   10/2022 

(3) COST.  Is the cost information submitted for the priority list current?  Yes  No 

 If “No”, please explain and submit revised cost information using the appropriate page of the Request for Inclusion Form. 
(Attachment #3) Note that the disbursable amount will be limited to the priority list amount. 

 

PART III - FINANCIAL INFORMATION 

Estimates of the capitalized interest, project useful life for financial hardship loans, financing rate, pledged revenue coverage, 
limitations on annual loan amounts for large projects, applicability and amount of repayment reserves, amount of the loan 
service fee and any other information may be obtained by contacting staff in the State Revolving Fund Management Section. 

(1) PRINCIPAL.  The requested amount of the loan which does not include capitalized interest is  $16,204,800 

 Note that the disbursable amount will be limited to the priority list amount and must be consistent with the project 
information provided under PART II of this application.  Also note that the capitalized interest is an inexact estimate, and 
it is subject to adjustment by the Department to reflect actual disbursement timing.  The principal amount of the loan does 
not include the loan service fee. 

(2) TERMS AND REPAYMENT. 

(a) Loans to local government project sponsors are amortized over the lesser of useful life of the project or 20 years unless the 
project is to serve a small community qualifying as having a financial hardship. Loans to financial hardship communities 
may be amortized over the lesser of useful life of the project or 30 years. Loans to non-governmental project sponsors are 
amortized over the lesser of the useful of the project or 20 years.  Finance charges and principal are paid semiannually. 

 What is the useful life of the project? 20 (years) 

 Over how many years would you like to amortize the loan? 20 (years) 

(b) List all revenues that are to be pledged for repayment of this loan.  The gross revenues derived yearly from the operation 
of the Town’s stormwater system after payment of the operation and maintenance expenses and the satisfaction of all yearly 
senior debt payment obligations. 

(c) Pledged revenue receipts or collections by the project sponsor must exceed the amount of the repayments due to the 
Department unless there are other collateral provisions.  The excess revenue, or coverage, generally is 15% of each 
repayment.   

 What coverage is proposed for the loan?   15% (coverage percentage) 

(d) Is any other financial assistance being applied to this project?  Yes  No 

 If “Yes”, please list.  (Attachment #N/A) 

(3) ANNUAL FUNDING LIMIT.  Large project funding (generally, loans in excess of $10 million) may be provided in 
increments pursuant to the initial loan agreement and subsequent amendments.  Each increment shall have a separate 
financing rate as established in the agreement or amendment providing that increment. 

(4) INFORMATION ON LIENS. 

(a) Describe, if applicable, all debt obligations having a prior or parity lien on the revenues pledged to repay this loan.  
(Attachment #4)  For example:  City Name, Florida, Water and Sewer System Revenue Bonds, Series 1996, issued in 
the amount of $10,000,000, pursuant to Ordinance No. 93-104, as amended and supplemented by Ordinance No. 96-
156. 

(b) Using the Part V, Schedule of Prior and Parity Liens, provide debt service information, if applicable, on each prior and 
parity obligation. 
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(c) For the listed obligations, provide a copy of the ordinance(s), resolution(s), official statement(s), or pages thereof, setting 
forth the definitions, use of proceeds, debt service schedule, pledged revenues, rate covenants, provisions for issuing 
additional debt, provisions for bond insurance, and debt rating.  (Attachment #4). 

(d) Describe any other notes and loans payable from the revenues pledged to repay this loan. (Attachment #4). 

(5) ACTUAL AND PROJECTED REVENUES. 

(a) Complete the Part V, Schedule of Actual Revenues and Debt Coverage for the past two fiscal years. 

(b) Complete the Part V, Schedule of Projected Revenues and Debt Coverage, demonstrating the availability of pledged 
revenues for loan repayment. 

(6) AVAILABILITY OF PLEDGED REVENUES.  All sources must be supported by a written legal opinion.  (Attachment 
#5)  The opinion must address the following: 

(a) Availability of the revenues to repay the loan. 

(b) Right to increase rates at which revenues shall be collected to repay the loan. 

(c) Subordination of the pledge if pledged revenues are subject to a prior or parity lien. 

(7) LOAN SERVICE FEE.  A loan service fee is assessed on each loan. The fee is not part of the loan.  The fee along with 
interest thereon will be deducted from the first available repayments after the final amendment to the loan agreement. 

PART IV – AUTHORIZATION AND ASSURANCES 

(1) AUTHORIZATION.  Provide an authorizing resolution of the Applicant's governing body or other evidence of 
authorization (Attachment #6) for the following: 

(a) Pledging revenues to repay the loan. 

(b) Designation of the Authorized Representative(s) to file this application, provide assurances, execute the loan agreement, 
and represent the Applicant in carrying out responsibilities (including that of requesting loan disbursements) under the 
loan agreement. 

(2) ASSURANCES.  The Applicant agrees to comply with the laws, rules, regulations, policies and conditions relating to 
the loan for this project.  Applicants should seek further information from the Clean Water State Revolving Fund 
Program staff as to the applicability of the requirements if the necessity for the assurances is of concern.  Specifically, 
the Applicant certifies that it has complied, as appropriate, and will comply with the following requirements, as 
appropriate, in undertaking the Project: 

(a) Assurances for capitalization grant projects. 

1. Complete all facilities for which funding has been provided. 

2. The Archaeological and Historic Preservation Act of 1974, PL 93-291, and the National Historic Preservation Act of 
1966, PL 89-665, as amended, regarding identification and protection of historic properties. 

3. The Clean Air Act, 42 U.S.C. 7506(c), which requires conformance with State Air Quality Implementation Plans. 

4. The Coastal Zone Management Act of 1972, PL 92-583, as amended, which requires assurance of project consistency 
with the approved State management program developed under this Act. 

5. The Endangered Species Act, 16 U.S.C. 1531, et seq., which requires that projects avoid disrupting threatened or 
endangered species and their habitats. 

6. Executive Order 11593, Protection and Enhancement of the Cultural Environment, regarding preservation, restoration 
and maintenance of the historic and cultural environment. 

7. Executive Order 11988, Floodplain Management, related to avoiding, to the extent possible, adverse impacts associated 
with floodplain occupancy, modification and development whenever there is a practicable alternative. 

8. Executive Order 11990, Protection of Wetlands, related to avoiding, to the extent possible, adverse impacts associated 
with the destruction or modification of wetlands and avoiding support of construction in wetlands. 

9. The Fish and Wildlife Coordination Act, PL 85-624, as amended, which requires that actions to control natural streams 
or other water bodies be undertaken to protect fish and wildlife resources and their habitats. 
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10. The Safe Drinking Water Act, Section 1424(e), PL 93-523, as amended, regarding protection of underground sources 
of drinking water. 

11. The Wild and Scenic Rivers Act, PL 90-542, as amended, related to protecting components or potential components of 
the national wild and scenic rivers system. 

12. The federal statutes relating to nondiscrimination, including:  The Civil rights Act of 1964, PL 88-352, which prohibits 
discrimination on the basis of race, color or national origin; the Age Discrimination Act, PL 94-135, which prohibits 
discrimination on the basis of age; Section 13 of the Federal Water Pollution Control Act, PL 92-500, which prohibits 
sex discrimination; the Rehabilitation Act of 1973, PL 93-112, as amended, which prohibits discrimination on the basis 
of handicaps. 

13. Executive Order 11246, Equal Employment Opportunity, which provides for equal opportunity for all qualified persons. 

14. Executive Orders 11625 and 12138, Women's and Minority Business Enterprise, which require that small, minority, 
and women's business and labor surplus areas are used when possible as sources of supplies, equipment, construction 
and services. 

15. The Coastal Barrier Resources Act, 16 U.S.C.  3501 et seq., regarding protection and conservation of the coastal barrier 
resources. 

16. The Farmland Protection Policy Act, 7 U.S.C. 4201 et seq., regarding protection of agricultural lands from irreversible 
loss. 

17. The Uniform Relocation and Real Property Acquisition Policies Act of 1970, PL 91-646, which provides for fair and 
equitable treatment of persons displaced or whose property is acquired as a result of federal or federally assisted 
programs. 

18. The Demonstration Cities and Metropolitan Development Act of 1966, PL 89-754, as amended, which requires that 
projects be carried out in accordance with area wide planning activities. 

19. Section 306 of the Clean Air Act, Section 508 of the Clean Water Act and Executive Order 11738, which prohibit 
manufacturers, firms, or other enterprises on the EPA's list of Violating Facilities from participating in the Project. 

20. Executive Order 12549, Debarment and Suspension, which prohibits any award to a party which is debarred or 
suspended or is otherwise excluded from, or ineligible for, participation in federal assistance programs. 

21. Minority and Women’s Business Enterprise participation in project work using numerical goals, established by the U.S. 
Environmental Protection Agency, and to be set forth in the specifications for construction and materials contracts. 

(b) Assurances for other projects. 

1. Chapter 161, Part I, F.S., "Beach and Shore Preservation Act" and Part III, “Coastal Zone Protection Act of 1985” 
which regulate coastal zone construction and all activities likely to affect the condition of the beaches or shore. 

2. Chapter 163, Part II, F.S., the “Local Government Comprehensive Planning and Land Development Regulation Act” 
which requires units of local government to establish and implement comprehensive planning programs to control 
future development. 

3. Chapter 186, F.S., State and Regional Planning, which requires conformance of projects with Regional Plans and the 
State Comprehensive Plan. 

4. Chapter 253, F.S., "Emergency Archaeological Property Acquisition Act of 1988" which requires protection of 
archaeological properties of major statewide significance discovered during construction activities. 

5. Chapter 258, Part III, F.S., which requires protection of components or potential components of the national wild and 
scenic rivers system. 

6. Chapter 267, F.S., the “Florida Historical Resources Act” which requires identification, protection, and preservation of 
historic properties, archaeological and anthropological sites. 

7. Chapter 287, Part I, F.S., which prohibits parties convicted of public entity crimes or discrimination from participating 
in State-assisted projects and which requires consideration of the utilization of Minority Business Enterprises in State-
assisted projects. 

8. Chapter 372, F.S., the Florida Endangered and Threatened Species Act which prohibits the killing or wounding of an 
endangered, threatened, or special concern species or intentionally destroying their eggs or nest. 
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9. Chapter 373, Part IV, F.S., Florida Water Resources Act of 1972, which requires that activities on surface waters or 
wetlands avoid adversely affecting:  public health, safety, welfare, or property; conservation of fish and wildlife, 
including endangered or threatened species or their habitats; navigation or the flow of water; the fishing or recreational 
values or marine productivity; and significant historical and archaeological resources. 

10. Chapter 380, Part I, F.S., Florida Environmental Land and Water Management Act of 1972 as it pertains to regulation 
of developments and implementation of land and water management policies. 

11. Chapter 381, F.S., Public Health, as it pertains to regulation of onsite wastewater systems. 

12. Chapter 403, Part I, F.S., Florida Air and Water Pollution Control which requires protection of all waters of the state. 

13. Chapter 582, F.S., Soil and Water Conservation Act which requires conformance with Water Management District’s 
regulations governing the use of land and water resources. 

14. Governor’s Executive Order 95-359, which requires State Clearinghouse review of project planning documentation 
and intergovernmental coordination. 

 
I, the undersigned Authorized Representative of the Applicant, hereby certify that all information contained herein and in the 
attached is true, correct, and complete to the best of my knowledge and belief.  I further certify that I have been duly authorized 
to file the application and to provide these assurances. 
 
 

Signed this        Day of   ,       20 
 

Authorized Representative    
 (signature) (name typed or printed) 
 
 
Attachments 
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PART V – SUPPLEMENTARY INFORMATION 
 

#1 #2 #3 

Coverage %    Coverage %    Coverage %    

Insured (Yes/No) Insured (Yes/No) Insured (Yes/No)

#4 #5 #6 

Coverage %    Coverage %    Coverage %    

Insured (Yes/No) Insured (Yes/No) Insured (Yes/No)

FISCAL YEAR Total Debt Service
Total Debt Service Incl. 

Coverage

#1 #2 #3 #4 #5 #6

2017 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2018 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2019 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2020 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2021 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2022 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2023 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2024 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2025 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2026 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2027 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2028 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2029 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2030 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2031 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2032 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2033 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2034 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2035 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2036 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2037 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2038 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2039 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

2040 -$                    -$                    -$                      -$                    -$                    -$                      -$                      -$                      

Annual Debt Service (Principal Plus Interest)

(EXCLUDING SRF LOANS)

List annual debt service beginning two years before the anticipated loan agreement date and continuing at least three additional fiscal years.  
Use additional pages as necessary.

SCHEDULE OF PRIOR AND PARITY LIENS

There are currently no senior debt obligations 
pledged to stormwater revenues.
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PART V – SUPPLEMENTARY INFORMATION 
 

FY 2018 FY 2019
(a) Operating Revenues (Source)

Charges for Service 1,106,047$                         1,120,536$                         

-$                                    -$                                    

(b) Interest Income -$                                    -$                                    

(c) Other Incomes or Revenues (Identify)

Miscellaneous 5,775$                                7,098$                                

(d) Total Revenues 1,111,822$                         1,127,634$                         

(e) Operating Expenses (excluding 
interest on debt, depreciation, and 
other non-cash items) 269,325$                            481$                                   

(f) Net Revenues (f = d - e) 842,497$                            1,127,153$                         

(g) Debt Service (including any required 
coverage) -$                                    -$                                    

(h)

(i)

(j)

Attach audited annual financial report(s), or pages thereof, or other documentation necessary to
support the above information. Include any notes or comments from the audit reports regarding
compliance with covenants of debt obligations having a prior or parity lien on the revenues pledged
for repayment of the SRF Loan.  (Attachment #7)

Attach worksheets reconciling this page with the appropriate financial statements (for example,
backing out depreciation and interest payments from operating expenses).  (Attachment #7)

If the net revenues were not sufficient to satisfy the debt service and coverage requirement, please
explain what corrective action was taken.  (Attachment # N/A )

(Provide information for the two fiscal years preceding the anticipated date of the SRF loan agreement.)

SCHEDULE OF ACTUAL REVENUES AND DEBT COVERAGE
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PART V – SUPPLEMENTARY INFORMATION 
 

FY 2021 FY 2022 FY 2023 FY 2024 FY 2025
(a) Operating Revenue 1,457,235$      1,793,835$      2,111,335$     2,111,435$           2,111,435$           

(b) Interest Income -$                 -$                 -$                -$                     -$                     

(c) Other Income or Revenue (identify)
Miscellaneous -$                 -$                 -$                -$                     -$                     

-$                 -$                 -$                -$                     -$                     

(d) Total Revenues 1,457,235$      1,793,835$      2,111,335$     2,111,435$           2,111,435$           

(e) Operating Expenses (excluding interest 
on debt, depreciation, and other non-
cash items) 303,744$         332,692$         337,017$        341,398$              345,837$              

(f) Net Revenues (f = d - e) 1,153,491$      1,461,143$      1,774,318$     1,770,037$           1,765,598$           

(g) Revenue (including coverage) pledged 
to debt service, excluding SRF loans

-$                 -$                 -$                -$                     -$                     

(h) Revenue (including coverage) pledged 
to outstanding SRF loans 652,511$         652,511$         652,511$        652,511$              652,511$              

(i)
Revenue Available for this SRF Loan 
(i = f - g - h) 500,980$         808,632$         1,121,807$     1,117,525$           1,113,087$           

(j)

(k) Yes No

If “No”, please explain.  (Attachment  #N/A )

SCHEDULE OF PROJECTED REVENUES AND DEBT COVERAGE

Begin with the fiscal year preceding first anticipated semiannual loan payment and continuing for at least three additional years.  Attach 
a separate page for previous State Revolving Fund loans.  (Attachment #  7  )

Identify the source of the above information and explain methods used to develop the projections (Attachment #7) .  Include an explanation of 
any revenue and expense growth or other adjustments; for example, any rate increases, service growth, inflation adjustments, expense 
adjustments reflecting the cost of operating additional facilities, or other considerations.

For construction loans, are the above projections consistent with the accepted financial feasibility 
information? DRAFT
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PART V – SUPPLEMENTARY INFORMATION 
 

LIST OF ATTACHMENTS 

 

LIST OF ATTACHMENTS.  This application requires the submittal of Attachments to provide supplemental 

information.  The application is not complete without the completed List of Attachments.  Please list all 

attachments that you are including with this application form. 

 

Attachment  Number 

EPA Preaward Compliance Report  1 

Federal Funding Accountability and Transparency Form  2 

Project Description  3 

Debt Obligations  4 

Legal Opinion Letter  5 

Authorizing Resolution  6 

Financial Notes  7 

Special Considerations and Requests  8 
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 1 
 

EPA Preaward Compliance Report 
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Yes No

Yes No
Yes No

Yes No

Yes No

Yes No
Yes No

Town of Fort Myers Beach, 2525 Estero Boulevard, Fort Myers Beach, FL 33931 809043685

Yes

None

None

None

Census data is utilized when needed.

Yes

Amanda Anderson, Finance Coordinator, 2525 Estero Blvd. Fort Myers Beach, FL 
Phone: (239) 765-0202 ext.1201        Email: Amanda@fmbgov.com

The Town's Personnel Manual may be downloaded from: http://fl-fortmyersbeach2.civicplus.com/248/Employment

Town Manager

DRAFT

Page 150 of 228



2

DRAFT

Page 151 of 228



 
 

 
Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 2 
 

Federal Funding Accountability and 
Transparency Act 
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Florida Department of Environmental Protection

FEDERAL FUNDING ACCOUNTABILITY AND 
TRANSPARENCY ACT FORM – Subaward to a Recipient

Required Signatures: Original Ink Signature

PURPOSE: The Federal Funding Accountability and Transparency Act (FFATA) was signed on September 26, 2006. The 
intent of this legislation is to empower every American with the ability to hold the government accountable for each 
spending decision. The FFATA legislation requires information on federal awards (federal assistance and expenditures) be 
made available to the public via a single, searchable website, which is http://www.usaspending.gov/. 

The FFATA Subaward Reporting System (FSRS) is the reporting tool the Florida Department of Environmental 
Protection (“DEP” or “Department”) must use to capture and report subaward and executive compensation data regarding 
first-tier subawards that obligate $25,000 or more in Federal funds (excluding Recovery funds as defined in section 
1512(a)(2) of the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5). 

[Note: This reporting requirement is not applicable for the procurement of property and services obtained by the DEP 
through a Vendor relationship. Refer to 2 CFR Ch. 1 Part 170 Appendix A, Section I.c.3 for the definition of “subaward”.] 

ORGANIZATION AND PROJECT INFORMATION: 

The following information must be provided to the DEP prior to the DEP’s issuance of a subaward (Agreement) that obligates 
$25,000 or more in federal funds as described above. Please provide the following information and return the signed form to 
the Department as requested. If you have any questions, please contact the DEP’s Procurement Administrator at 850/245-2361 
for assistance.

DUNS# *:
DUNS+4#:

* If your company or organization does not have a DUNS number, you will need to obtain one from Dun &
Bradstreet at 866-705-5711 or use the webform (http://fedgov.dnb.com/webform).  The process to request a
DUNS number takes about ten minutes and is free of charge.

BUSINESS NAME:  _______________________

DBA NAME (IF APPLICABLE):  _____________________________

PRINCIPAL PLACE OF BUSINESS ADDRESS: 
ADDRESS LINE 1: _____________________________________ 
ADDRESS LINE 2: _____________________________________ 
ADDRESS LINE 3: _____________________________________ 
CITY:  __________________ STATE: __________________ ZIP CODE+4**:  ___________

PARENT COMPANY DUNS# (IF APPLICABLE):  
CATALOG OF FEDERAL DOMESTIC ASSISTANCE (CFDA#):  
DESCRIPTION OF PROJECT (UP TO 4000 CHARACTERS):

BGS - DEP 55-230 (Effective 10-31-2013) Page 1 of 3 

809043685

Town of Fort Myers Beach

2525 Estero Boulevard

Fort Myers Beach Florida 33931-3354

The Town of Fort Myers Beach has begun a multi-phased project to make necessary improvements to the Town’s stormwater conveyance and 
treatment systems. These projects will also address issues related to nuisance flooding and stormwater runoff into Estero Bay (an Outstanding 
Florida Water). 

The projects are consistent with the Estero Bay Aquatic Preserve Management Plan.

The Tier I Side Streets Storm and Water Improvements, North Estero Phase 2 - Part 1 Storm and Water Improvements, North Estero Phase 2 - 
Part 2 Storm and Water Improvements projects will address stormwater related issues on primarily the northern portion of the island. 
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PRINCIP  PLACE OF PROJECT PERFORMANCE (IF DIFFERENT THAN PRINCIPAL PLACE OF BUSINESS):
ADDRESS LINE 1: _____________________________________ 
ADDRESS LINE 2: _____________________________________ 
ADDRESS LINE 3: _____________________________________ 
CITY:  __________________ STATE: __________________ ZIP CODE+4**:  ___________

CONGRESSIONAL DISTRICT FOR PRINCIPAL PLACE OF PROJECT PERFORMANCE:  
_____________________________________________________________________________

**Providing the Zip+4 ensures that the correct Congressional District is reported.

EXECUTIVE COMPENSATION INFORMATION:

1. In your business or organization’s previous fiscal year, did your business or organization (including parent
organization, all branches, and all affiliates worldwide) receive (a) 80 percent or more of your annual gross
revenues from Federal procurement contracts (and subcontracts) and Federal financial assistance (e.g. loans,
grants, subgrants, and/or cooperative agreements, etc.) subject to the Transparency Act, as defined at 2 CFR
170.320; and, (b) $25,000,000 or more in annual gross revenues from U.S. Federal procurement contracts (and
subcontracts) and Federal financial assistance (e.g. loans, grants, subgrants, and/or cooperative agreements, etc.)
subject to the Transparency Act?
Yes _____  No _____

If the answer to Question 1 is “Yes,” continue to Question 2. If the answer to Question 1 is “No”, move to
the signature block below to complete the certification and submittal process.

2. Does the public have access to information about the compensation of the executives in your business or
organization (including parent organization, all branches, and all affiliates worldwide) through periodic reports
filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or Section
6104 of the Internal Revenue Code of 1986?
Yes _____  No _____

If the answer to Question 2 is “Yes,” move to the signature block below to complete the certification and
submittal process. [Note: Securities Exchange Commission information should be accessible at
http://www.sec.gov/answers/execomp.htm. Requests for Internal Revenue Service (IRS) information
should be directed to the local IRS for further assistance.]

If the answer to Question 2 is “No” FFATA reporting is required. Provide the information required in the
“TOTAL COMPENSATION CHART FOR MOST RECENTLY COMPLETED FISCAL YEAR”
appearing below to report the “Total Compensation” for the five (5) most highly compensated
“Executives”, in rank order, in your organization. For purposes of this request, the following terms apply as
defined in 2 CFR Ch. 1 Part 170 Appendix A:

“Executive” is defined as “officers, managing partners, or other employees in management positions”.

“Total Compensation” is defined as the cash and noncash dollar value earned by the executive during the most
recently completed fiscal year and includes the following:

i. Salary and bonus.
ii. Awards of stock, stock options, and stock appreciation rights. Use the dollar amount recognized for

financial statement reporting purposes with respect to the fiscal year in accordance with the Statement
of Financial Accounting Standards No. 123 (Revised 2004) (FAS 123R), Shared Based Payments.

iii. Earnings for services under non-equity incentive plans. This does not include group life, health,
hospitalization or medical reimbursement plans that do not discriminate in favor of executives, and
are available generally to all salaried employees.

iv. Change in pension value. This is the change in present value of defined benefit and actuarial pension
plans.

v. Above-market earnings on deferred compensation which is not tax-qualified.

BGS - DEP 55-230 (Effective 11-07-2013) Page 2 of 3 

City-Wide

Fort Myers Beach Florida 33931-3354

19th Congressional District of Florida

X
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vi. Other compensation, if the aggregate value of all such other compensation (e.g. severance,
termination payments, value of life insurance paid on behalf of the employee, perquisites or property)
for the executive exceeds $10,000.

TOTAL COMPENSATION CHART FOR MOST RECENTLY COMPLETED FISCAL YEAR
(Date of Fiscal Year Completion (mm/dd/yyyy):  _____________

Rank 
(Highest 
to 
Lowest)

Name 
(Last, First, MI) Title

Total 
Compensation for 

Most Recently 
Completed Fiscal 

Year
1
2
3
4
5

THE UNDERSIGNED AS (enter position title) _____________________________
OF (enter Business Name) ______________________________________________
CERTIFIES THAT ON THE DATE WRITTEN BELOW, THE INFORMATION PROVIDED HEREIN IS ACCURATE.

Type or Print Name:  ___________________________________________________ 

Signature, Title and Date: _______________________________________________

BGS - DEP 55-230 (Effective 11-07-2013) Page 3 of 3 

Town Manager
Town of Fort Myers Beach

Roger T. Hernstadt
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 3 
 

Project Description 
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Town of Fort Myers Beach 
Stormwater System Improvements 
Project Description 
 
 
The Town of Fort Myers Beach has begun a multi-phased project to make necessary 
improvements to the Town’s stormwater conveyance and treatment systems. These projects will 
also address issues related to nuisance flooding and stormwater runoff into Estero Bay (an 
Outstanding Florida Water).  
 
The projects are consistent with the Estero Bay Aquatic Preserve Management Plan. 
 
The Tier I Side Streets Storm and Water Improvements, North Estero Phase 2 - Part 1 Storm and 
Water Improvements, North Estero Phase 2 - Part 2 Storm and Water Improvements projects will 
address stormwater related issues on primarily the northern portion of the island.  
 
 
Contracts Bid: 
North Estero Phase 2 - Part 2 Storm and Water Improvements: FDEP issued an Authorization to 
Award letter for this contract on March 27, 2020. 
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 4 
 

Debt Obligations 
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Town of Fort Myers Beach 
Stormwater System Improvements 
Debt Obligations 
 

 
 Florida Department of Environmental Protection Clean Water State Revolving Fund Loan 

SW360830 
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 4 
 

Debt Obligations 
 
 

State of Florida, Department of Environmental Protection,  
Clean Water State Revolving Fund Loan 

SW360830 
 

A copy of the agreement for the loan referenced above has not been included in this application 
but may be obtained from the Florida Department of Environmental Protection or is available 
upon request. 
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 5 
 

Legal Opinion Letter 
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October 15, 2020 
 
Ms. Angela Knecht 
Program Administrator 
State Revolving Fund Management 
3900 Commonwealth Blvd., Mail Station 3505 
Tallahassee, Florida 32399-3000 
 

Re: SW36086 – Town of Fort Myers Beach, Florida 
  Stormwater System Improvements 

 
Dear Ms. Knecht: 
 
I am the duly appointed Attorney for the Town of Fort Myers Beach, Florida (the 
“Town”). The Town proposes to borrow $16,204,800 (excluding capitalized interest and 
loan service fee) from the Florida Department of Environmental Protection’s State 
Revolving Fund for the planning of the Town of Fort Myers Beach Stormwater System 
Improvements.  
 
It is my understanding that the loan will be secured by the gross revenues derived yearly 
from the operation of the Town’s stormwater system after payment of the operation and 
maintenance expenses and the satisfaction of all yearly senior debt payment obligations. 
Such revenues are legally available to pledge, and the Town of Fort Myers Beach has the 
legal authority to increase rates to ensure repayment of the proposed loan.  
 
There are currently no senior debt obligations pledged to these revenues. 
 
Sincerely, 
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 6 
 

Authorizing Resolution 
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RESOLUTION NO. 2020-___ 
 

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT 
MYERS BEACH, FLORIDA, RELATING TO THE FLORIDA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION STATE 
REVOLVING FUND LOAN PROGRAM; MAKING FINDINGS; 
AUTHORIZING THE LOAN APPLICATION; AUTHORIZING THE 
LOAN AGREEMENT; ESTABLISHING PLEDGED REVENUES; 
DESIGNATING AN AUTHORIZED REPRESENTATIVE; PROVIDING 
ASSURANCES; PROVIDING FOR CONFLICTS, SEVERABILITY, AND 
AN EFFECTIVE DATE. 
 
WHEREAS: Florida Statutes provide for loans to local government agencies to finance 

the planning, design, and construction of stormwater treatment facilities; and 
 

WHEREAS: Florida Administrative Code rules require authorization to apply for loans, 
to establish pledged revenues, to designate an authorized representative; to provide assurances of 
compliance with loan program requirements; and to enter into a loan agreement; and 
 

WHEREAS: The State Revolving Fund loan priority list designates Project No. 
SW36086 as eligible for available funding; and 
 

WHEREAS: The Town of Fort Myers Beach, Florida intends to construct necessary 
improvements to its stormwater system (the “Project”); and, 
  

WHEREAS: The Town of Fort Myers Beach, Florida, intends to enter into a loan 
agreement with the Florida Department of Environmental Protection under the State Revolving 
Fund for project financing. 
 

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN OF FORT MYERS 
BEACH AS FOLLOWS:  
 

Section 1.  The foregoing findings are incorporated herein by reference and made a 
part hereof. 

 
Section 2.  The Town of Fort Myers Beach, Florida, is authorized to apply for a loan 

to finance the Project. 
 

Section 3.  The revenues pledged for the repayment of the loan are the gross revenues 
derived yearly from the operation of the Town’s stormwater system after payment of the 
operation and maintenance expenses and the satisfaction of all yearly senior debt payment. There 
are currently no senior debt obligations pledged to these revenues.   

 
Section 4.  The Town Manager is hereby designated as the authorized representative 

to provide the assurances and commitments required by the loan application. 
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Section 5.  The Town Manager is hereby designated as the authorized representative 
to execute the loan agreement and any subsequent amendments which will become a binding 
obligation in accordance with its terms when signed by both parties.   

 
Section 6.  The Town Manager is authorized to represent the Town of Fort Myers in 

carrying out responsibilities under the loan agreement. The Town Manager is authorized to 
delegate responsibility to appropriate staff to carry out technical, financial, and administrative 
activities associated with the loan agreement. 
 

Section 7.  The legal authority for borrowing moneys to construct this Project is 
Section 166.111, Florida Statutes and Section 403.1835, Florida Statutes. 

 
Section 8. All Resolutions or part of Resolutions in conflict with any of the 

provisions of this Resolution are hereby repealed. 
 
Section 9.  If any section or portion of a section of this Resolution proves to be 

invalid, unlawful, or unconstitutional, it shall not be held to invalidate or impair the validity, 
force, or effect of any other section or part of this Resolution. 

 
Section 10.  This Resolution shall take effect immediately upon its adoption. 
 
The foregoing Resolution was adopted by the Town Council upon a motion by 

__________________ and seconded by ________________, and upon being put to a vote, the 
result was as follows:  
 

Ray Murphy, Mayor   __________ 
Rexann Hosafros, Vice Mayor __________ 
Dan Allers, Council Member  __________ 
Jim Atterholt, Council Member __________ 
Bill Veach, Council Member  __________ 

 
ADOPTED this ______ day of ________, 2020 by the Town Council of the Town of Fort Myers 
Beach, Florida. 
 
       TOWN OF FORT MYERS BEACH 
 
 

        
Raymond P. Murphy, Mayor 

 
        
       ATTEST: 
 
 
              
        Michelle D. Mayher, Town Clerk   
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APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE AND RELIANCE 
OF THE TOWN OF FORT MYERS BEACH SOLEY: 
 
 
 
       
John R. Herin, Jr., Town Attorney 
 
This Resolution was filed in the Office of the Town Clerk on this _______ day of _______ 2020. 
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 7 
 

Financial Notes 
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Town of Fort Myers Beach 
Stormwater System Improvements 
Financial Notes 
 
 
Schedule of Actual Revenues and Debt Coverage (Page 8 of 10) 
The figures included in this table were derived from the Town of Fort Myers Beach 
Comprehensive Annual Financial Report Fiscal Year Ending September 30, 2018 and from the 
Town of Fort Myers Beach Comprehensive Annual Financial Report Fiscal Year Ending 
September 30, 2019. Select pages from these reports have been included in this attachment. 
 
Schedule of Projected Revenues and Debt Coverage (Page 9 of 10) 
In August 2020, the Town of Fort Myers Beach adopted the recommendations proposed in the 
Town of Fort Myers Beach, Florida Water and Stormwater Rate Study completed by GovRates, 
Inc. Revenues listed in this table were obtained from projections outlined in the rate study which 
recommended stormwater rate increases for FY 2021, FY 2022, and FY 2023. No increase in 
revenues was projected for FY 2024 forward. 
 
Expenditures were calculated based on information obtained from the Town for Fort Myers 
Beach. Prior to FY 2020, the Town incurred few operating expenses while the stormwater system 
was being constructed. Expenses were mostly allocated to the Town’s general fund. Beginning 
with FY 2020 and beyond, projected operating expenses have been substantially increased to 
account for associated costs of personnel and other expenses required to operate and maintain the 
newly constructed stormwater system. 
 
Conclusions 
Based on the information presented in this application, the pledged revenues currently generated 
by the Town’s stormwater system are sufficient to support the anticipated annual SRF loan debt 
payments.  
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FY 2021 FY 2022 FY 2023 FY 2024 FY 2025

Net Revenues 1,153,491$       1,461,143$       1,774,318$       1,770,037$       1,765,598$       

Revenue (including coverage) pledged to 
debt service, excluding SRF loans -$                  -$                  -$                  -$                  -$                  

Revenue (including coverage) pledged to 
outstanding SRF loans* 652,511$          652,511$          652,511$          652,511$          652,511$          

Revenue (including coverage) pledged to 
proposed SRF loans -$                  -$                  950,412$          950,412$          950,412$          

Revenue Remaining 500,980$          808,632$          171,395$          167,114$          162,676$          

*The project associated with Loan SW360830 is nearing completion. This project will be completed under budget. As a result, it is anticipated 
that the loan will be reduced to $10,134,947.52 excluding capitalized interest and loan service fee based on the current contract amounts and 
anticipated expenditures. The amount listed above in the "Revenue pledged to outstanding SRF loans" for each year represents an estimate of 
the revised semi-annual loan payments including coverage resulting from the reduced loan amount. 

Reconciliation Worksheet
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    Planning              $ 0

    Design              $ 0

    Construction, Demolition and Related Procurement              $ 13,504,000

     Eligible Land              $ 0

     Contingency (10% of construction and land)              $ 1,350,400

     Legal and Technical Services during Construction              $ 1,350,400

     Interim Financing (excluding SRF capitalized interest)              $ 0

     Cost of Refinancing (such as underwriter fees)              $ 0

     Start-up Services              $ 0

     Allowance              $ 0

     Amount of Principal Forgiveness              $ 0

     Subtotal              $ 16,204,800

     Loan Repayment Reserve (3% of subtotal)              $ 0

     Service Fee (2% of subtotal; obtain percent amount from Department)              $ 324,096

     Total Cost              $ 16,528,896

     Capitalized Interest Years to construct 2.5              $ 0

     Total Cost for Amortization and Priority List              $ 16,528,896

SRF PROJECT COST WORKSHEET / LOAN CALCULATION
AMOUNT FOR AMORTIZATION

10/15/2020
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Angie Brewer & Associates, L.C.
Estimated SRF Amortization Schedule

Loan Amount 16,528,896.00$          Scheduled Payment 413,222.40$       
Annual Interest Rate 0.00 % Scheduled Number of Payments 40
Loan Period in Years 20 Actual Number of Payments 40

Number of Payments Per Year 2 Total Early Payments -$                   
Start Date of Loan 10/15/2022 Total Interest 0.00$                 

Optional Extra Payments Annual Payment 826,444.80$       
Annual Payment with Coverage    950,411.52$       

Lender Name:   Total Payments 16,528,896.00$  

Pmt
No.

Payment 
Date

Beginning 
Balance

Scheduled 
Payment

Extra 
Payment

Total 
Payment Principal Interest

Ending 
Balance

1 4/15/2023 16,528,896.00$       413,222.40$               -$               413,222.40$      413,222.40$          0.00$                 16,115,673.60$       
2 10/15/2023 16,115,673.60 413,222.40 -                 413,222.40 413,222.40 0.00 15,702,451.20
3 4/15/2024 15,702,451.20 413,222.40 -                 413,222.40 413,222.40 0.00 15,289,228.80
4 10/15/2024 15,289,228.80 413,222.40 -                 413,222.40 413,222.40 0.00 14,876,006.40
5 4/15/2025 14,876,006.40 413,222.40 -                 413,222.40 413,222.40 0.00 14,462,784.00
6 10/15/2025 14,462,784.00 413,222.40 -                 413,222.40 413,222.40 0.00 14,049,561.60
7 4/15/2026 14,049,561.60 413,222.40 -                 413,222.40 413,222.40 0.00 13,636,339.20
8 10/15/2026 13,636,339.20 413,222.40 -                 413,222.40 413,222.40 0.00 13,223,116.80
9 4/15/2027 13,223,116.80 413,222.40 -                 413,222.40 413,222.40 0.00 12,809,894.40

10 10/15/2027 12,809,894.40 413,222.40 -                 413,222.40 413,222.40 0.00 12,396,672.00
11 4/15/2028 12,396,672.00 413,222.40 -                 413,222.40 413,222.40 0.00 11,983,449.60
12 10/15/2028 11,983,449.60 413,222.40 -                 413,222.40 413,222.40 0.00 11,570,227.20
13 4/15/2029 11,570,227.20 413,222.40 -                 413,222.40 413,222.40 0.00 11,157,004.80
14 10/15/2029 11,157,004.80 413,222.40 -                 413,222.40 413,222.40 0.00 10,743,782.40
15 4/15/2030 10,743,782.40 413,222.40 -                 413,222.40 413,222.40 0.00 10,330,560.00
16 10/15/2030 10,330,560.00 413,222.40 -                 413,222.40 413,222.40 0.00 9,917,337.60
17 4/15/2031 9,917,337.60 413,222.40 -                 413,222.40 413,222.40 0.00 9,504,115.20
18 10/15/2031 9,504,115.20 413,222.40 -                 413,222.40 413,222.40 0.00 9,090,892.80
19 4/15/2032 9,090,892.80 413,222.40 -                 413,222.40 413,222.40 0.00 8,677,670.40
20 10/15/2032 8,677,670.40 413,222.40 -                 413,222.40 413,222.40 0.00 8,264,448.00
21 4/15/2033 8,264,448.00 413,222.40 -                 413,222.40 413,222.40 0.00 7,851,225.60
22 10/15/2033 7,851,225.60 413,222.40 -                 413,222.40 413,222.40 0.00 7,438,003.20
23 4/15/2034 7,438,003.20 413,222.40 -                 413,222.40 413,222.40 0.00 7,024,780.80
24 10/15/2034 7,024,780.80 413,222.40 -                 413,222.40 413,222.40 0.00 6,611,558.40
25 4/15/2035 6,611,558.40 413,222.40 -                 413,222.40 413,222.40 0.00 6,198,336.00
26 10/15/2035 6,198,336.00 413,222.40 -                 413,222.40 413,222.40 0.00 5,785,113.60
27 4/15/2036 5,785,113.60 413,222.40 -                 413,222.40 413,222.40 0.00 5,371,891.20
28 10/15/2036 5,371,891.20 413,222.40 -                 413,222.40 413,222.40 0.00 4,958,668.80
29 4/15/2037 4,958,668.80 413,222.40 -                 413,222.40 413,222.40 0.00 4,545,446.40
30 10/15/2037 4,545,446.40 413,222.40 -                 413,222.40 413,222.40 0.00 4,132,224.00
31 4/15/2038 4,132,224.00 413,222.40 -                 413,222.40 413,222.40 0.00 3,719,001.60
32 10/15/2038 3,719,001.60 413,222.40 -                 413,222.40 413,222.40 0.00 3,305,779.20
33 4/15/2039 3,305,779.20 413,222.40 -                 413,222.40 413,222.40 0.00 2,892,556.80
34 10/15/2039 2,892,556.80 413,222.40 -                 413,222.40 413,222.40 0.00 2,479,334.40
35 4/15/2040 2,479,334.40 413,222.40 -                 413,222.40 413,222.40 0.00 2,066,112.00
36 10/15/2040 2,066,112.00 413,222.40 -                 413,222.40 413,222.40 0.00 1,652,889.60
37 4/15/2041 1,652,889.60 413,222.40 -                 413,222.40 413,222.40 0.00 1,239,667.20
38 10/15/2041 1,239,667.20 413,222.40 -                 413,222.40 413,222.40 0.00 826,444.80
39 4/15/2042 826,444.80 413,222.40 -                 413,222.40 413,222.40 0.00 413,222.40
40 10/15/2042 413,222.40 413,222.40 -                 413,222.40 413,222.40 0.00 0.00
41 4/15/2043 0.00 413,222.40 -                 0.00 0.00 0.00 0.00
42 10/15/2043 0.00 413,222.40 -                 0.00 0.00 0.00 0.00
43 4/15/2044 0.00 413,222.40 -                 0.00 0.00 0.00 0.00

FDEP

Enter Values Loan Summary
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Project Sponsor - Town of Fort Myers Beach
Project Number - SW36086
Current Service Area Population (include population to be served)* 6,966
Does this project have Davis-Bacon provisions?* Yes
Does this project qualify as a "Green Project"* Yes
Does the sponsor have an approved Asset Mangement Plan?* Yes
Does the project need to comply with American Iron and Steel (after 1/17/2014)?* Yes

Financing Rate Reduction 1.20%

* Required fields for financing rate calculation

These worksheets are intended to assist in determining the affordability index and estimated loan financing rate.  To use this 
form, input the CENSUS PLACE of the rate payers who will be paying for the project on tab Afford 1.  Your affordability index will 
be calculated and shown on tab Afford 1 line 34.  Complete the form below and your estimated loan financing rate will be shown 
on line 43 on Tab Afford 1.  Note that a population must be entered for the financing rate to appear.
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Number

Census 
Place 
Number Census Place Name

Index 
Number Population

1 24150 Fort Myers Beach 109.05 6,539
2 0 0 0.00 0
3 0 0 0.00 0
4 0 0 0.00 0
5 0 0 0.00 0
6 0 0 0.00 0
7 0 0 0.00 0
8 0 0 0.00 0
9 0 0 0.00 0

10 0 0 0.00 0
11 0 0 0.00 0
12 0 0 0.00 0
13 0 0 0.00 0
14 0 0 0.00 0
15 0 0 0.00 0
16 0 0 0.00 0
17 0 0 0.00 0
18 0 0 0.00 0
19 0 0 0.00 0
20 0 0 0.00 0
21 0 0 0.00 0
22 0 0 0.00 0
23 0 0 0.00 0
24 0 0 0.00 0
25 0 0 0.00 0

Summary 109.05 6,539

Bond Buyer 20-Bond GO Index Rate = 2.34%
Financing Rate = 0.000%

Enter Census Place Number below
(a list of census place numbers and names is found on page 2)

USER INTERFACE

Project Sponsor
Project Number SW36086

Town of Fort Myers Beach
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See accompanying Notes to Financial Statements. 
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TOWN OF FORT MYERS BEACH, FLORIDA  
 

FINANCIAL STATEMENTS 
 

FOR THE FISCAL YEAR ENDED 
SEPTEMBER 30, 2019 
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TOWN OF FORT MYERS BEACH, FLORIDA
STATEMENT OF REVENUES, EXPENSES AND CHANGES IN NET POSITION

PROPRIETARY FUNDS
FOR THE FISCAL YEAR ENDED SEPTEMBER 30, 2019

Water Stormwater
Fund Fund Total

Operating revenues
Charges for services $ 5,113,591        $ 1,120,536        $ 6,234,127        
Miscellaneous 70,264             7,098               77,362             

Total operating revenues 5,183,855        1,127,634        6,311,489        

Operating expenses
Bulk water 1,761,527        -                       1,761,527        
Depreciation expense 408,225           91,579             499,804           
Repairs and maintenance 171,429           356                  171,785           
Salaries and benefits 537,893           -                       537,893           
Insurance 119,529           -                       119,529           
Power 44,920             -                       44,920             
Professional services 48,950             -                       48,950             
Other operating supplies and expenses 422,388           125                  422,513           

Total operating expenses 3,514,861        92,060             3,606,921        

Operating income 1,668,994        1,035,574        2,704,568        

Nonoperating revenues (expenses)
Interest income 40,239             -                       40,239             
Interest expense (93,026)            -                       (93,026)            

Total nonoperating revenues (expenses) (52,787)            -                       (52,787)            

Income before capital contributions and transfers 1,616,207        1,035,574        2,651,781        

Capital contributions -                       500,000           500,000           
Transfers in -                       450,000           450,000           

Change in net position 1,616,207        1,985,574        3,601,781        

Net position, beginning of year 12,376,477      5,399,263        17,775,740      

Net position, end of year $ 13,992,684      $ 7,384,837        $ 21,377,521      

The accompanying notes to financial statements are an integral part of this statement.
 21
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TOWN OF FORT MYERS BEACH, FLORIDA 
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NOTE 6 – CAPITAL ASSETS (CONTINUED) 
 

Depreciation expense was charged to functions/programs as follows: 
 

Governmental Activities
General government 607,811$        
Transportation 6,182             
Physical environment 177,368         
Culture and recreation 312,690         

Total depreciation expense, governmental activities 1,104,051$     

Business-type Activities
Water 408,225$        
Stormwater 91,579           

Total depreciation expense, business-type activities 499,804$        

 
NOTE 7 – LONG-TERM OBLIGATIONS  

 
Long-term Obligations   
Changes in long-term obligations for the year ended September 30, 2019, are as follows: 

 

 
For the governmental activities, compensated absences and other post-employment benefits are generally 
liquidated by the General Fund. 
 
Business-type Activities  
$1,980,000 Utility Revenue Refunding Bonds, Series 2013–Issued for the principal purpose of paying off 
the Town’s Public Utility Revenue Note, Series 2010 which was issued to refinance monies expended to 
acquire the water system of the Town and pay certain capital costs for additions and/or improvements to the 
water system. The bonds bear interest at 1.81%, and are payable from and secured by a lien upon and 
pledge of the net revenues of the utility. Additionally, payment of the bonds is secured by a covenant to 
budget and appropriate non-ad valorem revenues for payment of principal and interest in the event the 
utility's net revenues are insufficient to make those payments. Annual principal payments of $180,000 plus 
interest are due on October 1 through final maturity on October 1, 2023. The outstanding balance as of 
September 30, 2019, was $900,000.  

Beginning Ending Due Within
Balance Additions Reductions Balance One Year

Governmental Activities
  Compensated absences 208,990$     198,735$      (175,249)$    232,476$     177,878$     
  Capital lease payable -                  49,486         (711)             48,775         8,813           
  Total OPEB liability 114,875       67,420         (34,128)        148,167       -                  

323,865$     315,641$      (210,088)$    429,418$     186,691$     

Business-type Activities
  Utility revenue refunding bonds 1,080,000$   -$                (180,000)$    900,000$     180,000$     
  Notes payable from direct borrowings:
    State revolving fund loans 10,541,062   11,647,668   (451,725)      21,737,005   773,884       
  Compensated absences 21,104         19,655         (14,469)        26,290         14,686         
  Total OPEB liability 12,594         10,975         (227)             23,342         -                  

11,654,760$ 11,678,298$ (646,421)$    22,686,637$ 968,570$     DRAFT
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NOTE 7 – LONG-TERM OBLIGATIONS (CONTINUED) 
 

Notes Payable from Direct Borrowings: 
$17,148,027 State Revolving Fund Loan – issued for the purpose of funding the water main improvement 
projects.  The loan bears interest ranging from 0.92% to 1.24%, and is collateralized by a subordinated 
pledge of the net revenues of the utility.  Principal and interest is payable in 40 semi-annual payments 
commencing May 15, 2019.  The semi-annual payment will be determined upon the last draw of at the 
completion of the project. The outstanding balance as of September 30, 2019, including amounts receivable 
for eligible expenses was $15,468,679. 
 
$10,111,190 State Revolving Fund Loan – issued for the purpose of funding the stormwater management 
system project. The loan bears interest ranging from 0.77% to 0.98%, and is collateralized by a subordinated 
pledge of the net revenues of the utility.  Principal and interest is payable in 40 semi-annual payments 
commencing May 15, 2019.  The semi-annual payment will be determined upon the last draw of at the 
completion of the project. The outstanding balance as of September 30, 2019, including amounts receivable 
for eligible expenses was $6,268,326. 
 
The annual debt service requirements to maturity for the business-type activities (including estimated 
amounts due for the two SRF loans) as of September 30, 2019, are as follows: 

 

 
 

Loan Agreements 
The loan agreements contain various covenants, including such items as debt service coverage, reporting 
requirements, and maintenance of facilities.  Management believes that it has complied, in all material 
respects, with the covenants of the loan agreement for the year ended September 30, 2019. 
 
NOTE 8 – CAPITAL LEASE 
 
The Town has entered into a lease agreement for the financing of various mower equipment.  The lease 
agreement qualifies as a capital lease for accounting purposes and, therefore, have been recorded at the 
present value of their future minimum lease payments as of the inception date. 
 
The asset acquired through capital lease is as follows: 
 

 
  

Principal Interest Total
2020 953,884$      132,127$     1,086,011$   
2021 1,183,217     224,901       1,408,118    
2022 1,204,960     199,899       1,404,859    
2023 1,214,982     186,619       1,401,601    
2024 1,225,120     173,224       1,398,344    

2025-2029 5,381,788     701,786       6,083,574    
2030-2034 5,653,316     430,257       6,083,573    
2035-2039 5,819,738     143,525       5,963,263    

22,637,005$ 2,192,338$   24,829,343$ 

Governmental 
Activities

Mowing equipment 49,486$             
Less: accumulated depreciation (1,658)               

Total 47,828$             

DRAFT
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Town of Fort Myers Beach 

Stormwater System Improvements 
SRF Clean Water Loan Application 

Prepared by Angie Brewer & Associates, LC 
240-000-01 A-6 

 

 
 
 
 
 

Attachment 8 
 

Special Considerations and Requests 
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Town of Fort Myers Beach 
Stormwater System Improvements  
Special Considerations and Requests 
 
 
Advanced Payment Language: 
Advanced payment language is not requested. 
 
Equipment and Materials Purchased Separately: 
No equipment or materials will be purchased as a part of this project.  
 
Other Governmental Assistance: 
It is not anticipated that the Town will apply for any other governmental assistance for work 
associated with this project. 
 
Asset Management Plan: 
Please include the asset management plan language in the loan agreement.  

DRAFT
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Town of Fort Myers Beach
Agenda Item Summary Blue Sheet Number:2020-79

1. Requested Motion: Meeting Date: November 2, 2020

Resolution No. 20-51; A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT MYERS 
BEACH, FLORIDA, AUTHORIZING A LOAN FROM FIRST FLORIDA INTEGRITY BANK, IN AN 
AGGREGATE PRINCIPAL AMOUNT OF NOT TO EXCEED $10,000,000 FOR THE PURPOSE OF 
FINANCING THE REDEVELOPMENT OF CERTAIN TOWN-WIDE CAPITAL IMPROVEMENT 
PROJECTS, AS DESCRIBED HEREIN; APPROVING THE FORM OF AND AUTHORIZING THE 
EXECUTION AND DELIVERY OF A LOAN AGREEMENT; AUTHORIZING THE EXECUTION AND 
DELIVERY OF A TOWN OF FORT MYERS BEACH, FLORIDA CAPITAL IMPROVEMENT REVENUE 
NOTE, SERIES 2020 TO EVIDENCE THE TOWN'S OBLIGATIONS UNDER THE LOAN AGREEMENT, 
SUCH NOTE TO BE A LIMITED OBLIGATION OF THE TOWN, PAYABLE FROM AND SECURED BY A 
PLEDGE OF AND LIEN ON THE TOWN’S PUBLIC SERVICE TAX REVENUES AND IF EVER 
INSUFFICIENT TO PAY DEBT SERVICE ON THE NOTE, A PLEDGE OF AND LIEN ON THE TOWN’S 
COMMUNICATION SERVICE TAX REVENUES; PROVIDING FOR THE RIGHTS AND SECURITIES OF 
THE OWNER OF THE NOTE; MAKING CERTAIN OTHER COVENANTS AND AGREEMENTS IN 
CONNECTION THEREWITH; PROVIDING FOR SEVERABILITY; AND PROVIDING FOR AN 
EFFECTIVE DATE.

Why the action is necessary:

What the action accomplishes:

2. Agenda: 3. Requirement/Purpose: 4. Submitter of Information:
ADMINISTRATIVE AGENDA Resolution 

5. Background:
During FY19/20, Town Council tasked staff with initiating funding for redevelopment projects at 
Bay Oaks Recreational Campus, Bayside Park and Times Square.

A Loan Commitment was executed in September 2020 with First Florida Integrity Bank.

Approval of this resolution is the final required step to close on the loan and complete the final 
loan documentation for the projects. 

Attachments:
1. 20-51, 115551105_1_Resolution Authorizing 2020 Loan-C2
2. Loan Agreement (01672376-5)-C3

Financial Impact:

6. Alternative Action

7. Management Recommendations:

8. Recommended Approval:
Amy Baker, Deputy Town Clerk Created/Initiated - 10/27/2020
Robert Lange, Finance Director Approved - 10/27/2020
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John R Herin Jr, Town Attorney Approved - 10/27/2020
Amy Baker, Deputy Town Clerk Approved - 10/28/2020
Roger Hernstadt, Town Manager Approved - 10/28/2020
Town Council, Final Approval - 10/28/2020
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RESOLUTION NO. 20-51

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FORT 
MYERS BEACH, FLORIDA, AUTHORIZING A LOAN FROM FIRST 
FLORIDA INTEGRITY BANK, IN AN AGGREGATE PRINCIPAL 
AMOUNT OF NOT TO EXCEED $10,000,000 FOR THE PURPOSE OF 
FINANCING THE REDEVELOPMENT OF CERTAIN TOWN-WIDE 
CAPITAL IMPROVEMENT PROJECTS, AS DESCRIBED HEREIN; 
APPROVING THE FORM OF AND AUTHORIZING THE EXECUTION 
AND DELIVERY OF A LOAN AGREEMENT; AUTHORIZING THE 
EXECUTION AND DELIVERY OF A TOWN OF FORT MYERS BEACH, 
FLORIDA CAPITAL IMPROVEMENT REVENUE NOTE, SERIES 2020 
TO EVIDENCE THE TOWN'S OBLIGATIONS UNDER THE LOAN 
AGREEMENT, SUCH NOTE TO BE A LIMITED OBLIGATION OF THE 
TOWN, PAYABLE FROM AND SECURED BY A PLEDGE OF AND LIEN 
ON THE TOWN’S PUBLIC SERVICE TAX REVENUES AND IF EVER 
INSUFFICIENT TO PAY DEBT SERVICE ON THE NOTE, A PLEDGE OF 
AND LIEN ON THE TOWN’S COMMUNICATION SERVICE TAX 
REVENUES; PROVIDING FOR THE RIGHTS AND SECURITIES OF THE 
OWNER OF THE NOTE; MAKING CERTAIN OTHER COVENANTS 
AND AGREEMENTS IN CONNECTION THEREWITH; PROVIDING 
FOR SEVERABILITY; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, Florida Statutes provide that municipalities shall have the governmental, 
corporate, and proprietary powers to enable them to conduct municipal government, perform 
municipal functions, and render municipal service, and exercise any power for municipal purposes, 
except when expressly prohibited by law; and

WHEREAS, Article X of the Town Charter of the Town of Fort Myers Beach (“Town”) 
empowers the Town to adopt, amend, or repeal such ordinances and resolutions as may be required 
for the proper governing of the Town; and

WHEREAS, the Town of Fort Myers Beach, Florida (the “Town”) desires to borrow money 
to fund the redevelopment of Bay Oaks, Bayside Park and Times Square, all located in the Town, 
and referred to herein collectively, as the “Project”; and

WHEREAS, the Town Council of the Town (“Town Council”) has determined it to be in 
the best interests of the citizens to finance the Project; and

WHEREAS, the Town Council has determined it to be in the best interest of the Town and 
the citizens thereof to finance the Project through a loan from First Florida Integrity Bank (the 
“Bank”) in an aggregate principal amount not to exceed $10,000,000 to be payable from and 
secured by a pledge of the Town’s public service tax levied pursuant to Chapter 24 of the Town 
Code, as supplemented and amended, as authorized by Section 166.231, Florida Statutes, as 
amended (the “Public Service Tax”) and if ever insufficient to pay debt service on the Note (as 
hereinafter defined), a pledge of the Town’s communication service tax revenues authorized by 

Page 193 of 228



26786/003/01672101.DOCv5
2

Section 202, Florida Statutes, as amended and authorized by the Chapter 26 of the Town Code 
(the “Communications Tax, and together with the Public Service Tax, the “Pledged Revenues”); 
and

WHEREAS,  the Town Council adopted Resolution 20-32 on August 17, 2020 authorizing 
the borrowing of not to exceed $10,000,000 to finance the Project in accordance with the Town 
Charter; and

WHEREAS, the Town Council has determined that it is in the best interests of the Town to 
borrow $10,000,000 from the Bank to finance the Project (the “Loan”) pursuant to the terms and 
conditions of a Loan Agreement to be entered into between the Town and the Bank, substantially 
in the form attached hereto as Exhibit “A” (the “Loan Agreement”); and

WHEREAS,  amounts due under the Loan will be evidenced by the Town's Capital 
Improvement Revenue Note, Series 2020 (the “Note”) authorized herein to be issued pursuant to 
the Loan Agreement; and

WHEREAS,  debt service on the Note shall be payable from and secured solely by a first 
priority pledge of and lien on the Public Service Tax and if ever insufficient to pay debt service on 
the Note, the Communications Tax; and

NOW, THEREFORE, IT IS HEREBY RESOLVED BY THE TOWN COUNCIL OF THE 
TOWN OF FORT MYERS BEACH, FLORIDA:

SECTION 1. AUTHORITY FOR THIS RESOLUTION.  This Resolution is adopted 
pursuant the provisions of the Constitution and the laws of the State of Florida, Chapter 166, 
Florida Statutes, as amended, Chapter 202, Florida Statutes, as amended, the Town Charter, 
Resolution No. 20-32 adopted by the Town on August 17, 2020, Chapters 24 and 26 of the Town 
Code, and other applicable provisions of law.

SECTION 2. FINDINGS.  It is hereby found, ascertained, determined and declared that:

A.  The above recitals are true and correct and are hereby incorporated herein as a part 
of this Resolution. 

B.  The Town is a duly constituted and validly existing municipal corporation and 
public body corporate and politic of the State of Florida, with requisite powers derived from the 
Constitution and laws of the State of Florida and the Charter and ordinances of the Town to 
authorize, execute and deliver this Resolution and the Note and to carry out and perform its duties 
and obligations hereunder and thereunder.

C.  It is in the public interest and serves a valid and proper public purpose to finance 
the Project.

D.  It is in the best interests of the Town and the citizens thereof to accept the Bank's 
offer to provide the Loan to the Town on the terms set forth in the Loan Agreement to finance the 
Project and to pay the costs of issuance of the Note, including the Bank’s Commitment Fee (as 
defined in the Loan Agreement).
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E.  Because of the characteristics of the security pledged to repay the Loan and 
prevailing conditions in the financial markets, it is in the best interest of the Town to accept the 
offer of the Bank to enter into the Loan Agreement and sell the Note to the Bank at a negotiated 
sale.

F.  In consideration of the purchase and acceptance by the Bank of the Note authorized 
to be issued hereunder, this Resolution, together with the terms and provisions of the Loan 
Agreement, shall constitute a contract between the Town and the Bank.

SECTION 3. AUTHORIZATION OF LOAN AGREEMENT.  To provide for the 
issuance of and security for the Note and to express the contract between the Town and the holder 
thereof, the Town does hereby authorize the execution and delivery, on behalf of the Town, by 
the Mayor, under the seal of the Town, attested by the Town Clerk of the Town, of the Loan 
Agreement by and between the Town and the Bank.  The form of the Loan Agreement attached 
hereto as Exhibit “A” is hereby authorized and approved, subject to such changes, insertions, 
omissions and filling of blanks therein as shall be made in such form and approved by the Mayor, 
execution of the Loan Agreement by the Mayor constituting conclusive evidence of such 
approval.  Subject and pursuant to the provisions of this Resolution and the terms and provisions 
of the Loan Agreement, there is hereby authorized to be issued a promissory note to evidence the 
Town's obligations under the Loan Agreement.  The Note is authorized to be issued in the 
aggregate principal amount not to exceed $10,000,000 and subject to the provisions of Section 4 
hereof.  

SECTION 4. AUTHORIZATION OF THE PROJECT AND THE NOTE.  Financing of 
the Project is hereby authorized.  To finance the Project, there is hereby authorized to be issued 
the “Town of Fort Myers Beach, Florida Capital Improvement Revenue Note, Series 2020,” in an 
aggregate principal amount not to exceed TEN MILLION DOLLARS ($10,000,000), which shall 
evidence and secure amounts outstanding under the Loan Agreement, and will be repaid over a 
term ending not later than November 1, 2040 as provided in the Loan Agreement.  The Note shall 
bear interest at the Note Rate, as defined in the Loan Agreement, subject to adjustment and 
prepayment as provided in the Loan Agreement and the Note, and shall be dated the date of 
delivery.  Interest on the Note shall be paid monthly on the first day of each month, as provided 
in the Loan Agreement and the Note.  Principal on the Note will be payable in monthly 
installments payable on the first day of each month, commencing December 1, 2023 in accordance 
with Schedule I to the Note, subject to prepayment as provided in the Note and in the Loan 
Agreement.  

The Note shall be substantially in the form attached to the Loan Agreement, with such 
changes, insertions, omissions and filling of blanks therein as shall be made in such form and 
approved by the Mayor of the Town, such approval to be conclusively evidenced by the execution 
thereof by the Mayor.  The Note shall be executed on behalf of the Town with the manual 
signature of the Mayor and the Town Clerk and the official seal of the Town, and be approved as 
to form and correctness with the manual signature of the Town Attorney.  In case any one or more 
of the officers who shall have signed or sealed the Note shall cease to be such officer of the Town 
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before the Note so signed and sealed has been actually sold and delivered, such Note may 
nevertheless be sold and delivered as herein provided and may be issued as if the person who 
signed or sealed such Note had not ceased to hold such office.  The Note may be signed and 
sealed on behalf of the Town by such person who at the actual time of the execution of such Note 
shall hold the proper office of the Town, although, at the date of such Note, such person may not 
have held such office or may not have been so authorized.

SECTION 5. PAYMENT OF PRINCIPAL AND INTEREST; LIMITED OBLIGATION.  
The Town promises that it will promptly pay the principal of and interest on the Note and all 
other amounts due under the Note and Loan Agreement at the place, on the dates and in the 
manner provided in the Loan Agreement according to the true intent and meaning hereof and 
thereof.  Amounts due under the Note and Loan Agreement shall not be or constitute a general 
obligation or indebtedness of the Town as a “bond” within the meaning of the Constitution and 
the laws of the State of Florida, but shall be payable solely from the Pledged Revenues in 
accordance with the terms hereof and of the Loan Agreement.  The holder of the Note issued 
hereunder shall never have the right to compel the exercise of any ad valorem taxing power to 
pay the Note, or be entitled to payment of such Note from any funds of the Town except from the 
Pledged Revenues as described herein and in the Loan Agreement.  

SECTION 6. USE OF PROCEEDS.  The proceeds of the Note shall be used by the Town 
to finance the Project and to pay the costs of issuance related thereto, including the Bank’s 
Commitment Fee (as defined in the Loan Agreement).

SECTION 7. GENERAL AUTHORIZATION.  The Town Council hereby authorizes the 
Mayor, the Town Clerk, the Town Manager and the Town Attorney to execute the Note, the Loan 
Agreement, this Resolution, and any and all other documents necessary to initiate the loan closing 
in this matter.  

SECTION 8. PREREQUISITES PERFORMED.  The Town has performed all acts, 
conditions, and things relating to the passage of this Resolution and the authorization of the Loan, 
the Loan Agreement and the Note, as are required by the Constitution and Laws of the State of 
Florida and the Charter and ordinances of the Town.

SECTION 9. SEVERABILITY.  If any provision of this Resolution shall be held or 
deemed to be or shall, in fact, be illegal, inoperative or unenforceable in any context, the same 
shall not affect any other provision herein or render any other provision (or such provision in any 
other context) invalid, inoperative or unenforceable to any extent whatever.

SECTION 10. APPLICABLE PROVISIONS OF LAW.  This Resolution shall be 
governed by and construed in accordance with the laws of the State of Florida.

SECTION 11. RULES OF INTERPRETATION.  Unless expressly indicated otherwise, 
references to sections or articles are to be construed as references to sections or articles of this 
instrument as originally executed.  Use of the words “herein,” “hereby,” “hereunder,” “hereof,” 
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“hereinbefore,” “hereinafter” and other equivalent words refer to this Resolution and not solely 
to the particular portion in which any such word is used.

SECTION 12. CAPTIONS.  The captions and headings in this Resolution are for 
convenience only and in no way define, limit or describe the scope or intent of any provisions or 
sections of this Resolution.

SECTION 13. MEMBERS OF THE TOWN COUNCIL EXEMPT FROM PERSONAL 
LIABILITY.  No recourse under or upon any obligation, covenant or agreement of this 
Resolution, the Loan Agreement or the Note or for any claim based thereon or otherwise in 
respect thereof, shall be had against any member of the Town Council, as well as any appointee, 
employee or agent, of said Town, past, present or future, either directly or through the Town it 
being expressly understood (a) that no personal liability whatsoever shall attach to, or is or shall 
be incurred by, any member of the Town Council, appointee, employee or agent of the Town as 
such, under or by reason of the obligations, covenants or agreements contained in this Resolution, 
the Loan Agreement or the Note or implied therefrom, and (b) that any and all such personal 
liability, either at common law or in equity or by constitution or statute, of, and any and all such 
rights and claims against, every such member of the Town Council, appointee, employee or agent 
as such, are waived and released as a condition of, and as a consideration for, the execution of 
this Resolution and the Loan Agreement and the issuance of the Note, on the part of the Town.

SECTION 14. REPEALER.  All resolutions or parts thereof in conflict herewith, if any, 
are hereby repealed.

SECTION 15. NO THIRD PARTY BENEFICIARIES.  Except such other persons as 
may be expressly described in this Resolution, nothing in this Resolution, expressed or implied, 
is intended or shall be construed to confer upon any person, other than the Town and the holder 
of the Note, any right, remedy or claim, legal or equitable, under and by reason of this Resolution, 
or any provision thereof, all provisions thereof being intended to be and being for the sole and 
exclusive benefit of the Town and the persons who shall from time to time be the holders of the 
Note.

SECTION 16. EFFECTIVE DATE.  This Resolution shall take effect immediately upon 
its adoption and authentication as provided by law.

[Remainder of this page intentionally left blank]
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The foregoing Resolution was adopted by the Town Council upon a motion by Council 
Member  and seconded by  and upon 
being put to a vote, the result was as follows:

Raymond P. Murphy, Mayor ___
Rexann Hosafros, Vice Mayor ___
Dan Allers, Council Member ___
Jim Atterholt, Council Member ___
Bill Veach, Council Member ___

ADOPTED this 2nd day of November 2020 by the Town Council of the Town of Fort Myers 
Beach, Florida.

TOWN OF FORT MYERS BEACH, FLORIDA

______________________________________
Raymond P. Murphy, Mayor

ATTEST:  

____________________________________
Amy Baker, Deputy Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE
AND RELIANCE OF THE TOWN OF FORT MYERS BEACH, FLORIDA SOLELY:

_____________________________________
John R. Herin, Jr., Town Attorney 

This Resolution was filed in the Office of the Town Clerk on this ___ day of November 2020.
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FORM OF LOAN AGREEMENT
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LOAN AGREEMENT

dated November 4, 2020

by and between

THE TOWN OF FORT MYERS BEACH, FLORIDA
(the “Town”)

and

FIRST FLORIDA INTEGRITY BANK
(the “Bank”)
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LOAN AGREEMENT

THIS LOAN AGREEMENT (the “Agreement”), made and entered as of the 4th day of 
November, 2020, by and between the TOWN OF FORT MYERS BEACH, FLORIDA (the 
“Town”), a municipal corporation and public body corporate and politic of the State of Florida 
duly organized and existing under the laws of the State of Florida and its successors and 
assigns, and FIRST FLORIDA INTEGRITY BANK, a Florida banking corporation authorized 
to do business in Florida, and its successors (the “Bank”).

W I T N E S S E T H:

WHEREAS, capitalized terms used in these recitals and not otherwise defined shall have 
the meanings specified in Article I of this Agreement; and

WHEREAS, the Town, pursuant to the provisions of the Constitution and the laws of 
the State of Florida, Chapter 166, Florida Statutes, as amended, the Town Charter, Resolution 
20-32 adopted by the Town Council of the Town on August 17, 2020, Chapters 24 and 26 of the 
Town Code, and other applicable provisions of law (collectively, the “Act”) and Resolution No. 
[______] adopted by the Town Council of the Town on November 2, 2020 (the “Note 
Resolution”), is authorized to borrow money to finance the redevelopment Bay Oaks, Bayside 
Park and Times Square, all located in the Town and referred to herein collectively as the 
“Project”, and to pay the costs of issuance related thereto, including, but not limited to the 
Bank’s Commitment Fee; and

WHEREAS,  the Town receives the Pledged Revenues, as described herein; and

WHEREAS,  the Town desires to borrow $10,000,000 to finance the Project (the “Loan”) 
and to secure the repayment of the Loan with a pledge of and lien on the Pledged Revenues; 
and

WHEREAS, the Bank is willing to provide the Loan to the Town as provided herein, but 
only upon the terms and conditions of this Agreement and the Note;

NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE I 
DEFINITION OF TERMS

Section 1.01. Definitions.  Capitalized terms used in this Agreement and not otherwise 
defined shall have the respective meanings as follows:

“Act” shall have the meaning assigned to that term in the recitals hereof.

“Agreement” shall mean this Loan Agreement and all modifications, alterations, 
amendments and supplements hereto made in accordance with the provisions hereof.
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“Bank” shall mean First Florida Integrity Bank, a Florida banking corporation and its 
successors or affiliates.

“Business Day” shall mean any day other than a Saturday, a Sunday, or a day on which 
banks in the Lee County, Florida are authorized or required to be closed.

“Code” shall mean the Internal Revenue Code of 1986, as amended from time to time, 
and the applicable regulations promulgated thereunder.

“Commitment Fee” means a fee charged by the Bank in an amount equal to $20,000.00 
payable on the Date of Delivery.

“Communication Service Tax Revenues” shall mean monies received by the Town from 
the communications services tax authorized under Chapter 202, Florida Statutes, as amended.

“Date of Delivery” shall mean November 4, 2020.

“Debt Service” means principal of and interest on the Note, and other debt related costs, 
due in connection with the Note and this Agreement.

“Debt Service Account” means the Town of Fort Myers Beach, Florida Capital 
Improvement Revenue Note, Series 2020 Debt Service Account created pursuant to Section 3.09 
hereof. 

“Determination of Taxability” shall mean, with respect to the Note, (i) the issuance by 
the Internal Revenue Service of a statutory notice of deficiency or other written notification 
which holds in effect that the interest payable on the Note is includable for federal income tax 
purposes in the gross income of the Owner thereof, or (ii) a determination by a court of 
competent jurisdiction that the interest payable on the Note is includable for federal income tax 
purposes in the gross income of the Owner thereof, which determination either is final and non-
appealable or is not appealed within the requisite time period for appeal, or (iii) the admission 
in writing by the Town to the effect that interest on the Note is includable for federal income tax 
purposes in the gross income of the Owner thereof.

“Event of Default” shall mean an Event of Default as defined in Section 5.01 of this 
Agreement.

“Fiscal Year” shall mean the twelve month period commencing [______] of each year 
and ending on the succeeding [______], or such other twelve month period as the Town may 
designate as its “fiscal year” as permitted by law.

“Loan” shall refer to the loan in a principal amount of Ten Million Dollars ($10,000,000), 
together with the interest accrued thereon pursuant to and in accordance with this Agreement.

“Maturity Date” shall mean November 1, 2040.
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“Maximum Rate” means the maximum rate of interest permitted by applicable law to be 
borne by the Note. 

“Note” shall mean the Town of Fort Myers Beach, Florida Capital Improvement 
Revenue Note, Series 2020 issued by the Town under the Note Resolution and this Agreement 
to evidence amounts due under this Agreement, the form of which is attached hereto as Exhibit 
A.

“Note Rate” shall mean the rate of interest to be borne by the Note, which shall be for 
the period from the Date of Delivery of the Note through November 1, 2030, at an interest rate 
equal to 3.15% per annum, and as described in Section 3.02(e) hereof, so long as no Event of 
Default has occurred and is continuing on November 2, 2030 the interest rate on the Note shall 
be adjusted to a fixed rate based on the prevailing ten-year treasury rate plus 255 basis points, 
subject to the fees as described herein.

“Note Resolution” shall mean the Resolution No. [____] adopted by the Town Council of 
the Town on November 2, 2020, which, among other things, authorized and confirmed the 
borrowing of the Loan and execution and delivery of this Agreement and the issuance of the 
Note.

“Noteholder,” “Owner” or “Holder” shall mean the Bank as the purchaser and initial 
holder of the Note and any subsequent registered owner of the Note.

“Pledged Revenues” means the Public Service Tax Revenues, and if ever insufficient to 
pay Debt Service on the Note, the Communications Service Tax Revenues.

“Project” has the meaning provided in the Recitals hereof.

“Public Service Tax Revenues” shall mean the moneys received by the Town from the 
utility services tax levied by the Town or the purchase of electricity pursuant to Chapter 24 of 
the Town Code, as supplemented and amended, as authorized by Section 166.231, Florida 
Statutes, as amended.

“Taxable Rate” shall mean a rate equal to the interest rate per annum which after the 
Determination of Taxability will result in the same after-tax yield to the Owner of the Note as 
before said Determination of Taxability, as determined by the Owner of the Note in good faith 
and communicated in writing to the Town. 

“Town” shall mean the Town of Fort Myers Beach, Florida, a municipal corporation and 
public body corporate and politic of the State of Florida.

Section 1.02. Interpretation.  Unless the context clearly requires otherwise, words of 
masculine gender shall be construed to include correlative words of the feminine and neuter 
genders and vice versa, and words of the singular number shall be construed to include 
correlative words of the plural number and vice versa.  Any capitalized terms used in this 
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Agreement not herein defined shall have the meaning ascribed to such terms in the Note 
Resolution.  This Agreement and all the terms and provisions hereof shall be construed to 
effectuate the purpose set forth herein and to sustain the validity hereof.

Section 1.03. Titles and Headings.  The titles and headings of the Articles and Sections 
of this Agreement, which have been inserted for convenience of reference only and are not to be 
considered a part hereof, shall not in any way modify or restrict any of the terms and provisions 
hereof, and shall not be considered or given any effect in construing this Agreement or any 
provision hereof or in ascertaining intent, if any question of intent should arise.

ARTICLE II 
REPRESENTATIONS AND WARRANTIES OF THE PARTIES

Section 2.01. Representations and Warranties of Town.  The Town represents and 
warrants to the Bank as follows:

(a) Existence.  The Town is a municipal corporation and a public body corporate and 
politic of the State of Florida, duly created and validly existing under the laws of the State of 
Florida, with full legal right, power and authority to adopt the Note Resolution, to enter into 
this Agreement, to perform its obligations hereunder and to issue and deliver the Note to the 
Bank.  The making, execution and performance of this Agreement on the part of the Town and 
the issuance and delivery of the Note have been duly authorized by all necessary action on the 
part of the Town and will not violate or conflict with the Act, or any agreement, indenture or 
other instrument by which the Town or any of its material properties is bound.

(b) Validity, Etc.  This Agreement, the Note and the Note Resolution are valid and 
binding obligations of the Town enforceable against the Town in accordance with their 
respective terms, except to the extent that enforceability may be subject to valid bankruptcy, 
insolvency, financial emergency, reorganization, moratorium or similar laws relating to or from 
time to time affecting the enforcement of creditors' rights and except to the extent that the 
availability of certain remedies may be precluded by general principles of equity.

(c) No Financial Material Adverse Change.  There are no actions, proceedings or 
investigations pending against the Town or affecting the Town (or any basis therefor known to 
the Town) which, either in any case or in the aggregate, might result in any material adverse 
change in the financial condition, business, prospects, affairs or operations of the Town or in 
any of its properties or assets, or in any material impairment of the right or ability of the Town 
to carry on its operations as now conducted or proposed to be conducted, or in the levy, receipt 
and/or collection of the Pledged Revenues or in any material liability on the part of the Town 
and none which questions the validity of this Agreement, the Note or the Note Resolution or of 
any action taken or to be taken in connection with the transactions contemplated hereby or 
thereby.

(d) Liens and Encumbrances.  There are no pledges of, or liens or encumbrances on, 
the Public Service Tax Revenues.

Page 206 of 228



26786/003/01672376.DOCv5
5

(e) Levy and Collection of Pledged Revenues.  The Town currently levies the utilities 
services tax on purchases of electricity at the rate of [ten percent (10%)] of the amount of such sale, 
exclusive of governmental charges with respect to the Public Service Tax Revenues, and receives 
the communications services tax as authorized by Chapter 202, Florida Statutes, as amended.

(f) No Litigation.  There are no suits or proceedings pending or to the knowledge of 
the Town, threatened, in any court or before any regulatory commission, board or other 
administrative governmental agency against or affecting the Town, concerning or affecting the 
Pledged Revenues or which would have a material adverse affect on the ability of Town to 
fulfill its obligations under this Agreement.

(g) Confirmation.  The representations and warranties of the Town contained in the 
Note Resolution are hereby confirmed to be true and accurate and are incorporated as a part of 
this Agreement.

Section 2.02. Representations and Warranties of Bank.  The Bank represents and 
warrants to the Town as follows:

(a) Existence.  The Bank is a Florida banking corporation, with full power to enter 
into this Agreement, to perform its obligations hereunder and to make the Loan.  The 
performance of this Agreement on the part of the Bank and the making of the Loan have been 
duly authorized by all necessary action on the part of the Bank and will not violate or conflict 
with applicable law or any material agreement, indenture or other instrument by which the 
Bank or any of its material properties is bound.

(b) Validity.  This Agreement is a valid and binding obligation of the Bank 
enforceable against the Bank in accordance with its terms, except to the extent that 
enforceability may be subject to valid bankruptcy, insolvency, financial emergency, 
reorganization, moratorium or similar laws relating to or from time to time affecting the 
enforcement of creditors' rights (and specifically creditors' rights as the same relate to Georgia 
banking corporations) and except to the extent that the availability of certain remedies may be 
precluded by general principles of equity.

(c) Knowledge and Experience.  The Bank (i) has such knowledge and experience in 
financial and business matters that it is capable of evaluating the merits and risks of making the 
Loan and investing in the Note, (ii) has received and reviewed such financial information 
concerning the Town as it has requested in order to fairly evaluate the merits and risks of 
making the Loan and investing in the Note; (iii) is an “accredited investor” as such term is 
defined in Regulation D to the Securities Act of 1933; and (iv) is purchasing the Note as an 
investment for its own account and not with a view toward resale to the public.  The Bank will 
not transfer the Note except to another accredited investor.
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ARTICLE III 
THE NOTE

Section 3.01. The Loan; Purpose and Use.  On the date of this Agreement, the Bank 
shall provide the Loan to the Town in the aggregate principal amount of Ten Million Dollars 
($10,000,000).

(a) The proceeds of the Loan shall be used to finance the Project and to pay the costs 
of issuance related thereto, including the Commitment Fee. 

(b) Proceeds of the Loan may be drawn down by the Town as needed during the 
initial thirty-six (36) months of the Loan.  On the Date of Delivery a minimum amount of 
$50,001 must be drawn down by the Town.  In no event shall the total principal amount drawn 
exceed $10,000,000.  The Town shall make draw requests in writing to the Bank stating the 
amount and use of the funds requested.  Each amount drawn shall be funded by the Bank 
within 24 hours of the written request into a checking account of the Town held by the Bank.  

Section 3.02. The Note.  The Town shall issue the Note to the Bank to evidence and 
secure its obligation to repay the Loan.  The Note shall be substantially in the form set forth as 
Exhibit “A” to this Agreement.  The general terms of the Note shall be as follows; provided, 
however, that in the event of a conflict between the terms of this Agreement and the terms of 
the executed Note, the terms of the Note shall prevail:

(a) Amount of Note.  The Note shall have an initial principal amount of Ten Million 
Dollars ($10,000,000).

(b) Interest.  The Note shall bear interest on the outstanding principal amount 
thereof at the Note Rate from the Date of Delivery through November 1, 2030. Thereafter, 
subject to subject subsection (e) below, interest on the Note shall be adjusted through the 
Maturity Date at a fixed rate of interest based on the prevailing ten year treasury rate plus 255 
basis points.  In connection with such adjustment, the City shall pay to the Bank a loan fee equal 
to 50 basis points on the outstanding principal amount of the Loan, plus reasonable costs and 
expenses of the Bank, including reasonable legal fees in documenting the adjustment.  Upon the 
occurrence of one or more of the events specified in Section 3.03 of this Agreement, the Note 
Rate shall be adjusted as therein provided.  Interest on the Note shall be computed on the basis 
of a 365/360 day year, that is by applying the ratio of the interest rate over a year of 360 days, 
multiplied by the outstanding principal balance multiplied by the actual number of days the 
principal balance is outstanding.  Interest shall accrue only on the outstanding principal amount 
of the Loan drawn down.

(c) Payments.  Interest on the Note shall be paid on the first day of each month, with 
interest payments commencing December 1, 2020 until the Note is paid in full and principal 
payments paid on the first day of each month commencing on December 1, 2023, as set forth on 
Schedule I attached to the Note, subject to prepayment by the Town prior to the Note's maturity 
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as provided in subsection 3.02(d) below and mandatory prepayment subject to subsection 
3.02(e) below. 

(d) Prepayment.  The Town may prepay the Note in whole or in part on any date at 
a redemption price equal to the principal amount to be prepaid, plus accrued interest thereon to 
the redemption date, without premium or prepayment penalty.  

(e) Mandatory Prepayment.  The Note shall be subject to mandatory prepayment by 
the City on November 1, 2030 (the “Redemption Date”) if there has occurred or is continuing 
any Event of Default under this Agreement or the Note.  The Bank will notify the City of its 
intent to call the Note due and payable along with the total amount of principal and interest to 
be paid within 30 days prior to November 1, 2030.

Section 3.03. Adjustments to Note Rate.  

(a) Adjustment of Note Rate in the Event of a Determination of Taxability.  In the 
event a Determination of Taxability shall have occurred, the Note Rate shall be increased to the 
Taxable Rate, effective retroactively to the date on which the interest payable on the Note is 
includable for federal income tax purposes in the gross income of the Owner thereof.  In 
addition, the Owner of the Note or any former Owners of the Note, as appropriate, shall be paid 
an amount equal to any additions to tax, interest and penalties, and any arrears in interest that 
are required to be paid to the United States of America by the Owner or former Owners of the 
Note as a result of such Determination of Taxability.  All such additional interest, additions to 
tax, penalties and interest shall be paid by the Town within sixty (60) days following the 
Determination of Taxability and demand by the Owner.    

(b) Adjustment of Note Rate for Partial Taxability.  In the alternative, in the event 
that interest on the Note during any period becomes partially taxable as a result of a 
Determination of Taxability applicable to less than all of the Note, then the interest rate on the 
Note shall be increased during such period by an amount equal to: (A-B) x C where:

(A) “A” equals the Taxable Rate (expressed as a percentage);

(B) “B” equals the interest rate on the Note (expressed as a percentage); and

(C) “C” equals the portion of the Note the interest on which has become 
taxable as the result of such tax change (expressed as a decimal).

In addition, the Owner of the Note or any former Owners of the Note, as appropriate, 
shall be paid an amount equal to any additions to tax, interest and penalties, and any arrears in 
interest that are required to be paid to the United States by the Owner or former Owners of the 
Note as a result of such Determination of Taxability.  All such additional interest, additions to 
tax, penalties and interest shall be paid by the Town within sixty (60) days following the 
Determination of Taxability and demand by the Owner.
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(c) Anything provided herein or in the Note to the contrary notwithstanding, in no 
event shall the Note bear interest in excess of the Maximum Rate.  In the event the Note Rate 
exceeds the Maximum Rate, the Note shall continue to bear interest at the Maximum Rate 
regardless of the reduction of the Note Rate to a rate less than the Maximum Rate until such 
time as interest shall accrue on the Note in an amount (the “Excess Interest”) that would have 
accrued thereon had the Note Rate not been limited by the Maximum Rate.  Upon the Maturity 
Date, in consideration for the limitation of the rate of interest otherwise payable on the Note, the 
Town shall pay to the Owner of the Note a fee equal to the amount of the unpaid amount of all 
unpaid deferred Excess Interest. 

(d) If required, the Town agrees to take whatever action is necessary to comply with 
the provisions of Section 215.84, Florida Statutes, relating to the Maximum Rate of interest 
including, but not limited to, filing a request with the State Board of Administration for the 
authorization of an adjusted interest rate derived by the terms of this Section 3.03, if such rate is 
in excess of the Maximum Rate.

Section 3.04. Compliance with Section 215.84.  The Town represents, warrants, and 
covenants that the Note Rate, as currently calculated in accordance with Section 215.84, Florida 
Statutes, is in compliance with Section 215.84, Florida Statutes.

Section 3.05. Conditions Precedent to Funding.  Prior to or simultaneously with the 
delivery of the Note by the Town there shall be filed with the Bank the following, each in form 
and substance reasonably acceptable to the Bank:

(a) an opinion of counsel to the Town to the effect that (i) the Town is a municipal 
corporation and a public body corporate and politic of the State of Florida, duly created and 
validly existing under the laws of the State of Florida and has full legal right, power and 
authority to adopt and perform its obligations under the Note Resolution, and to authorize, 
execute and deliver and to perform its obligations under this Agreement and the Note; (ii) the 
Town has duly adopted the Note Resolution and duly authorized, executed and delivered this 
Agreement and such instruments constitute legal, binding and valid obligations of the Town, 
enforceable in accordance with their respective terms; provided, however, the enforceability 
thereof may be subject to bankruptcy, insolvency, reorganization, moratorium and other similar 
laws affecting creditors' rights generally and subject, as to enforceability, to general principles of 
equity and the exercise of judicial discretion; (iii) except for post-closing disclosures to be filed 
with the State Division of Bond Finance and Form 8038-G to be filed with the Internal Revenue 
Service, all authorizations, consents, approvals and reviews of governmental bodies or 
regulatory authorities required for the Town's enactment, adoption, execution, approval and 
performance of this Agreement, the Note, and the Note Resolution have been obtained, 
provided that no opinion shall be required with respect to any authorizations, consents, 
approvals or reviews required by the securities laws of the United States of America or of any 
state, or of any other jurisdiction; (iv) the meetings of the Town Council during which matters 
relating to the Note, the Note Resolution and this Agreement were considered were held in 
accordance with all applicable rules and all of the laws of the State that govern the meetings of 
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the Town Council; (v) the adoption of the Note Resolution and the authorization, execution and 
delivery of this Agreement and the Note, and compliance with the provisions hereof and 
thereof, will not conflict with, or constitute a breach of or default under, any law, administrative 
regulation, consent decree, resolution or any agreement or other instrument to which the Town 
is subject nor will such adoption, execution, delivery, authorization or compliance result in the 
creation or imposition of any lien, charge or other security interest or encumbrance of any 
nature whatsoever upon any of the property or assets of the Town, or under the terms of any 
law, administrative regulation, resolution or instrument, except as expressly provided hereby; 
(vi) this Agreement and the Note have been duly executed and delivered and the Town is in 
compliance with all conditions precedent contained in the Note Resolution, and under 
applicable law and this Agreement to the issuance of the Note; and (vii) the Town is duly 
authorized to pledge the Pledged Revenues for payment of amounts due under the Note; and 
(viii) as of the Date of Delivery that there is no action, suit, proceeding, inquiry or investigation, 
at law or in equity, before or by any court, government agency, public board or body, pending 
or, to the best of his knowledge, threatened against the Town, affecting or seeking to prohibit, 
restrain or enjoin the Town from adopting the Note Resolution, entering into this Agreement or 
the issuance or delivery of the Note or contesting or affecting as to the Town the validity or 
enforceability of the Act in any respect relating to the authorization of this Agreement or 
authorization for the issuance of the Note and the Note Resolution, or contesting the tax-exempt 
status of interest on the Note, or contesting the powers of the Town to impose, levy, collect and 
pledge the Pledged Revenues or any authority for the issuance of the Note or the adoption of 
the Note Resolution.  Notwithstanding the foregoing, no opinion shall be required as to the 
applicability of any approvals, consents or orders as may be required under the blue sky or 
securities laws or legal investment laws of any state in connection with the offering and sale of 
the Note or in connection with the registration of the Note under the Federal securities laws. 

(b) an opinion of Bryant Miller Olive P.A., counsel to the Bank, (who may rely on the 
opinion of Counsel to the Town), stating that such counsel is of the opinion that assuming 
compliance by the Town with certain covenants in this Agreement relating to requirements 
contained in the Code, interest on the Note is excluded from gross income for purposes of 
federal income taxation, and is not an item of tax preference for purposes of the federal 
alternative minimum tax imposed on individuals and corporations.

(c) a copy of a completed and executed Form 8038-G to be filed with the Internal 
Revenue Service by the Town; and

(d) a certificate of the Town indicating that since September 30, 2009, there has been 
no material adverse change in the financial condition, operations or prospects of the Town or 
laws, rules or regulations (or their interpretation or administration) that, in any case, may 
adversely affect the Town's ability to comply with its obligations hereunder and under the 
Note.

(e) such other documents as the Bank reasonably may request (including, without 
limitation, appropriate executed Florida Division of Bond Finance forms).
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When the documents and items mentioned in clauses (a) through (e), inclusive, of this 
Section shall have been filed with the Bank, and when the Note shall have been executed as 
required by this Agreement, and all conditions of the Note Resolution have been met, the Town 
shall deliver the Note to or upon the order of the Bank, but only against the Town's receipt of 
the proceeds of the Loan.

Section 3.06. Registration of Transfer; Assignment of Rights of Bank.  The Town 
shall keep at the office of the Town Clerk in the Town's records the registration of the Note and 
the registration of transfers of the Note as provided in this Agreement.  Subject to the restriction 
set forth in the fourth paragraph of this Section, the transfer of the Note may be registered only 
upon the books kept for the registration of the Note and registration of transfer thereof upon 
surrender thereof to the Town together with an assignment duly executed by the Bank or its 
attorney or legal representative in the form of the assignment set forth on the form of the Note 
attached as Exhibit “A” to this Agreement; provided, however, that the Note may be transferred 
only in whole and not in part.  In the case of any such registration of transfer, the Town shall 
execute and deliver in exchange for the applicable Note a new Note registered in the name of 
the transferee.  In all cases in which the Note shall be transferred hereunder, the Town shall 
execute and deliver at the earliest practicable time a new Note in accordance with the 
provisions of this Agreement.  The Town may make a charge for every such registration of 
transfer of the Note sufficient to reimburse it for any tax or other governmental charges 
required to be paid (other than a tax or other governmental charge imposed by the Town) with 
respect to such registration of transfer, but no other charge shall be made for registering the 
transfer hereinabove granted.  The Note shall be issued in fully registered form and shall be 
payable in any coin or currency of the United States.

The registration of transfer of the Note on the registration books of the Town shall be 
deemed to affect a transfer of the rights and obligations of the Bank under this Agreement to the 
transferee.  Thereafter, such transferee shall be deemed to be the Bank under this Agreement 
and shall be bound by all provisions of this Agreement that are binding upon the Bank.  The 
Town and the transferor shall execute and record such instruments and take such other actions 
as the Town and such transferee may reasonably request in order to confirm that such 
transferee has succeeded to the capacity of Bank under this Agreement and the Note.

In the event any Note is mutilated, lost, stolen, or destroyed, the Town shall execute a 
new Note of like date and denomination as that mutilated, lost, stolen or destroyed, provided 
that, in the case of such a mutilated Note, such mutilated Note shall first be surrendered to the 
Town, and in the case of a lost, stolen, or destroyed Note, there first shall be furnished to the 
Town evidence of such loss, theft or destruction together with an indemnity satisfactory to it.

Nothing in this Agreement or in the Note shall be construed to prohibit the Bank from 
granting a participation or participations in the Note to any other bank or banks affiliated with 
the Bank or any subsidiary thereof.  No such bank participant shall, however, be a registered 
holder of the Note or any portion thereof.
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Section 3.07. Ownership of the Note.  The person in whose name the Note is 
registered shall be deemed and regarded as the absolute owner thereof for all purposes, and 
payment of or on account of the Note shall be made only to the registered owner thereof or such 
owner's legal representative.  All such payments shall be valid and effectual to satisfy and 
discharge the liability upon the Note, and interest thereon, to the extent of the sum or sums so 
paid.

The registered owner of the Note is hereby granted power to transfer absolute title 
thereof by assignment thereof to a bona fide purchaser for value (present or antecedent) 
without notice of prior defenses or equities or claims of ownership enforceable against such 
owner's assignor or any person in the chain of title and before the maturity of the Note; 
provided, however, that the Note may be transferred only in whole and not in part.  Every prior 
registered owner of the Note shall be deemed to have waived and renounced all of such 
owner's equities or rights therein in favor of every such bona fide purchaser, and every such 
bona fide purchaser shall acquire absolute title thereto and to all rights represented thereby.

Section 3.08. Use of Proceeds of Loan Permitted Under Applicable Law.  The Town 
represents, warrants and covenants that the proceeds of the Loan will be used solely to finance 
costs of the Project in accordance with applicable law.

Section 3.09. [Reserved].  

ARTICLE IV 
COVENANTS OF THE CITY

Section 4.01. Performance of Covenants.  The Town covenants that it will perform 
faithfully at all times its covenants, undertakings and agreements contained in this Agreement 
and the Note or in any proceedings of the Town relating to the Loan.

Section 4.02. Use of Proceeds.    The proceeds of the Note shall be applied by the Town 
to pay to pay the costs of the Project, and the costs of issuance related thereto, including the 
Bank’s Commitment Fee.

Section 4.03. Payment of the Note.  The Town promises that it will promptly pay the 
Debt Service on the Note and all other amounts due under this Agreement at the place, on the 
dates and in the manner provided in Section 3.02 hereof and in the Note according to the true 
intent and meaning hereof and thereof.  Debt Service on the Note and all other amounts due 
under this Agreement shall not be or constitute a general obligation or indebtedness of the 
Town as a “bond” within the meaning of Article VII, Section 12 of the Constitution of Florida, 
but shall be payable solely from the Public Service Tax Revenues, and if ever insufficient from 
the Town’s Communication Service Tax Revenues in accordance with the terms hereof and of 
the Note.  The holder of the Note shall never have the right to compel the exercise of any ad 
valorem taxing power to pay Debt Service on the Note, or be entitled to payment of such from 
any funds of the Town except from the Pledged Revenues, as described herein and in the Note.  
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Section 4.04. Security for Note.  The payment of the principal of and interest on the 
Note and all other amounts payable under this Agreement or the Note or in connection 
therewith shall be secured by a first priority pledge of and lien on the Public Service Tax 
Revenues, and if ever insufficient to pay Debt Service on the Note, a pledge of the Town’s 
Communication Service Tax Revenues.  The Town does hereby create and grant to the Owner of 
the Note a first priority pledge of and lien on the Public Service Tax Revenues, and if ever 
insufficient to pay Debt Service on the Note, from the Town’s Communication Service Tax 
Revenues, to provide for and secure the payment of principal of and interest on the Note and all 
other obligations of the Town under the Note and this Agreement.

The Pledged Revenues shall immediately be subject to the pledge and lien created and 
granted hereby without physical delivery thereof or further act, and such pledge and liens shall 
be valid and binding against all parties having claims of any kind in tort, contract or otherwise 
against the Town.

The Town shall not grant, create or suffer to be created a pledge of or lien on the 
Pledged Revenues prior to or on a parity with the pledge thereof and lien thereon created 
hereby securing the Note.  Any pledge of or lien on the Pledged Revenues shall be, and shall be 
expressed to be, junior and subordinate in all respects to the pledge of and lien on the Pledged 
Revenues securing the Note.

Section 4.05. Books and Records.  The Town shall keep books and records of the 
receipt of the Pledged Revenues and the application of the proceeds of the Note in accordance 
with generally accepted accounting principles, and the Owners of the Note shall have the right 
at all reasonable times to inspect the records, accounts and data of the Town relating thereto.

Section 4.06. Annual Audit.  The Town shall, within a reasonable amount of time after 
the close of each Fiscal Year, cause the financial statements of the Town to be properly audited 
by a recognized independent certified public accountant or recognized independent firm of 
certified public accountants, and shall require such accountants to complete their report on the 
annual financial statements in accordance with applicable law.  Such annual financial 
statements shall contain, but not be limited to, a balance sheet, a statement of revenues, 
expenditures and changes in fund balance, and any other statements as required by law or 
accounting convention.  The annual financial statements shall be prepared in conformity with 
generally accepted accounting principles and shall include a separate line item showing the 
annual amount of the Pledged Revenues received during the subject fiscal year.  A copy of the 
audited financial statements for each Fiscal Year shall be furnished within one hundred eighty 
(180) days following the close of each Fiscal Year to the Owner of the Note.  The Town will 
annually provide to the Owner of the Note the Town’s annual budget within 30 days after the 
Town Council’s approval thereof.

Section 4.07. No Impairment.  As long as the Note remains outstanding, the pledging of 
the Pledged Revenues in the manner provided herein shall not be subject to repeal, modification or 
impairment by any subsequent ordinance, resolution or other proceedings of the Town Council.

Page 214 of 228



26786/003/01672376.DOCv5
13

Section 4.08. Collection of Pledged Revenues.  The Town covenants to do all things 
necessary on its part to continue the receipt of the Pledged Revenues in compliance with the Act, 
and any successor provision of law governing the same and will not reduce the rate at which the 
Public Service Tax Revenues are currently levied.  The Town will proceed diligently to perform 
legally and effectively all steps required on its part to receive the Pledged Revenues and shall 
exercise all legally available remedies to enforce such collections, as applicable, now or hereafter 
available under State law.

Section 4.09. Federal Income Tax Covenants.  

(A) The Town covenants with the Owners from time to time of the Note that it shall 
not use the proceeds of the Note in any manner which would cause the interest on the Note to 
be or become includable in the gross income of the Owner thereof for federal income tax 
purposes.

(B) The Town covenants with the Owners from time to time of the Note that neither 
the Town nor any Person under its control or direction will make any use of the proceeds of the 
Note (or amounts deemed to be proceeds under the Code) in any manner which would cause 
the Note to be an “arbitrage bond” within the meaning of Section 148 of the Code and neither 
the Town nor any other Person shall do any act or fail to do any act which would cause the 
interest on the Note to become includable in the gross income of the Owner thereof for federal 
income tax purposes.

(C) The Town hereby covenants with the Owners from time to time of the Note that 
it will comply with all provisions of the Code necessary to maintain the exclusion of interest on 
the Note from the gross income of the Owner thereof for federal income tax purposes, 
including, in particular, the payment of any amount required to be rebated to the U.S. Treasury 
pursuant to the Code.

Section 4.10. Coverage Covenant.  The Town covenants that for each Fiscal Year it 
shall generate a minimum annual Debt Service Coverage Ratio during such Fiscal Year of not 
less than 1.10 to 1.  “Debt Service Coverage Ratio” shall mean total annual revenues less total 
annual expenses divided by the annual aggregate total debt service obligations of the Town. 

Section 4.11. Primary Bank Deposit Accounts.  So long as the Loan is outstanding, the 
Town covenants that it will maintain its primary bank deposit accounts with the Bank.

ARTICLE V 
EVENTS OF DEFAULT AND REMEDIES

Section 5.01. Events of Default.  Each of the following is hereby declared an “Event of 
Default:”
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1. payment of the principal of or interest on the Note or other fees or amounts due 
thereunder or hereunder shall not be made when such amounts are due and payable and such 
amounts shall remain unpaid for a period of ten (10) days; 

2. the Town shall default in the due and punctual performance of any other of the 
material covenants, conditions, agreements and provisions contained in the Note or in this 
Agreement and such default shall continue for thirty (30) consecutive days after written notice 
shall have been given to the Town by the Noteholder specifying such default and requiring the 
same to be remedied; 

3. any representation or warranty of the Town contained in this Agreement or in 
any certificate or other closing document executed and delivered by the Town in connection 
with the closing of this Loan shall prove to have been untrue in any material respect when 
executed and delivered, thereby adversely impairing the security for the Note; 

4. any proceedings are instituted with the consent or acquiescence of the Town, for 
the purpose of effecting a compromise between the Town and its creditors or for the purpose of 
adjusting the claims of such creditors, pursuant to any federal or state statute now or 
hereinafter enacted; 

5. the Town admits in writing its inability to pay its debts generally as they become 
due, or files a petition in bankruptcy or makes an assignment for the benefit of its creditors, 
declares a financial emergency or consents to the appointment of a receiver or trustee for itself 
or shall file a petition or answer seeking reorganization or any arrangement under the federal 
bankruptcy laws or any other applicable law or statute of the United States of America or any 
state thereof; 

6. the Town is adjudged insolvent by a court of competent jurisdiction or is 
adjudged bankrupt on a petition of bankruptcy filed against the Town, or an order, judgment or 
decree is entered by any court of competent jurisdiction appointing, without the consent of the 
Town, a receiver or trustee of the Town or of the whole or any part of its property and any of 
the aforesaid adjudications, orders, judgments or decrees shall not be vacated or set aside or 
stayed within sixty (60) days from the date of entry thereof; 

7. if, under the provisions of any law for the relief or aid of debtors, any court of 
competent jurisdiction shall assume custody or control of the Town or of the whole or any 
substantial part of its property and such custody or control shall not be terminated within 
ninety (90) consecutive days from the date of assumption of such custody or control; or

8. the Town fails to pay when due any payment of principal of or interest on any 
other obligation of the Town held by the Bank.

9. failure by the Town to maintain its primary bank deposit accounts with the Bank.
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Section 5.02. Exercise of Remedies.  Upon the occurrence and during the continuance 
of an Event of Default, a Noteholder may, upon providing written notice, declare the principal 
of the Note (if not then due and payable) to be immediately due and payable, and upon such 
declaration, the same shall be immediately due and payable, anything contained in the Note or 
this Agreement to the contrary notwithstanding.  Upon the occurrence and during the 
continuance of an Event of Default, the Noteholder may proceed to protect and enforce its 
rights under the laws of the State of Florida or under this Agreement by such suits, actions or 
special proceedings in equity or at law, or by proceedings in the office of any board or officer 
having jurisdiction, either for the specific performance of any covenant or agreement contained 
herein or in aid or execution of any power herein granted or for the enforcement of any proper 
legal or equitable remedy, as the Noteholder shall deem most effective to protect and enforce 
such rights.  Without limiting the generality of the foregoing, the Noteholder shall have the 
right to bring a mandamus action to require the Town to perform its obligations under Article 
IV of this Agreement.   

Notwithstanding anything herein, or in the Note to the contrary, an Event of Default 
under Section 5.01.9 above for which the Bank does not accelerate the Loan as a result of the 
Town’s failure to maintain the required deposit accounts as required pursuant to Section 4.11 
hereof, the Bank shall increase the Note Rate by 0.50% beginning ten (10) days after written 
notice of said Event of Default to the Town.  Such Event of Default interest rate shall apply to 
the outstanding principal balance of the Loan.  Upon the curing of the Event of Default, the 
interest rate on the Loan shall revert to the initially agreed upon Note Rate effective on the date 
on which such Event of Default is cured.

In the enforcement of any remedy under this Agreement, to the extent permitted by law, 
the Noteholder shall be entitled to sue for, enforce payment of and receive any and all amounts 
then or during any default becoming, and at any time remaining, due from the Town for 
principal, interest or otherwise under any of the provisions of this Agreement or of the Note 
then unpaid, with interest on overdue payments of principal and interest (to the extent 
permitted by law) at the Default Rate, together with any and all costs and expenses of collection 
and of all proceedings hereunder and under the Note (including, without limitation, reasonable 
legal fees in all proceedings, including administrative, appellate and bankruptcy proceedings), 
without prejudice to any other right or remedy of the Noteholder, and to recover and enforce 
any judgment or decree against the Town, but solely as provided herein and in the Note, for 
any portion of such amounts remaining unpaid and interest, costs, and expenses as above 
provided, and to collect in any manner provided by law, the monies adjudged or decreed to be 
payable.

Section 5.03. Remedies Not Exclusive.  No remedy herein conferred upon or reserved 
to the Noteholder is intended to be exclusive of any other remedy or remedies herein provided, 
and each and every such remedy shall be cumulative and shall be in addition to every other 
remedy given hereunder.
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Section 5.04. Waivers, Etc.  No delay or omission of the Noteholder to exercise any 
right or power accruing upon any default shall impair any such right or power or shall be 
construed to be a waiver of any such default or any acquiescence therein; and every power and 
remedy given by this Agreement to the Noteholder may be exercised from time to time and as 
often as may be deemed expedient.

The Noteholder may waive any default which in its opinion shall have been remedied 
before the entry of final judgment or decree in any suit, action or proceeding instituted by it 
under the provisions of this Agreement or before the completion of the enforcement of any 
other remedy under this Agreement, but no such waiver shall be effective unless in writing and 
no such waiver shall extend to or affect any other existing or any subsequent default or defaults 
or impair any rights or remedies consequent thereon.

ARTICLE VI 
MISCELLANEOUS PROVISIONS

Section 6.01. Covenants of Town, Etc.; Successors.  All of the covenants, stipulations, 
obligations and agreements contained in this Agreement shall be deemed to be covenants, 
stipulations, obligations and agreements of the Town to the full extent authorized or permitted 
by law, and all such covenants, stipulations, obligations and agreements shall be binding upon 
the successor or successors thereof from time to time, and upon any officer, board, commission, 
authority, agency or instrumentality to whom or to which any power or duty affecting such 
covenants, stipulations, obligations and agreements shall be transferred by or in accordance 
with law.

Section 6.02. Term of Agreement.  This Agreement shall be in full force and effect 
from the date hereof until the Note and all other sums payable to the Bank hereunder have been 
paid in full and shall survive the termination of this Agreement in relation to those provisions 
that deal with retroactive cost increases for the Bank in relation to the tax-exempt status of the 
Note.

Section 6.03. Notice of Changes in Fact.  Promptly after the Town becomes aware of 
the same, the Town will notify the Bank of (a) any changes in any material fact or circumstance 
represented or warranted by the Town in this Agreement or in connection with the issuance of 
the Note, and (b) any default under this Agreement, specifying in each case the nature thereof 
and what action the Town has taken, is taking and/or proposes to take with respect thereto.

Section 6.04. Amendments and Supplements.  This Agreement may be amended or 
supplemented from time to time only by a writing duly executed by the Town and the 
Noteholder.

Section 6.05. Notices.  Any notice, demand, direction, request or other instrument 
authorized or required by this Agreement to be given to or filed with the Town or the Bank, 
shall be deemed to have been sufficiently given or filed for all purposes of this Agreement  if 
and when sent by certified mail, return receipt requested:
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As to the Town:

Town of Fort Myers Beach, Florida
2525 Estero Boulevard
Fort Myers Beach, Florida  33931
Attention:  Town Manager

As to the Bank:

First Florida Integrity Bank of Florida, N.A.
3560 Kraft Road
Naples, Florida  34105
Attention:  Michael Kozak

Either party may, by notice sent to the other, designate a different or additional address 
to which notices under this Agreement are to be sent.

Section 6.06. Waiver of Jury Trial.  To the extent permitted by applicable law, each of 
the Town and the Bank, knowingly, voluntarily and intentionally waives any right each may 
have to a trial by jury in respect of any litigation based on, or arising out of, under or in 
connection with the Note Resolution, this Agreement, the Note or any agreement contemplated 
to be executed in connection with this Agreement, or any course of conduct, course of dealing, 
statements (whether verbal or written) or actions of any party with respect hereto.  This 
provision is a material inducement to the Bank to enter into this Agreement.

Section 6.07. Benefits Exclusive.  Except as herein otherwise provided, nothing in this 
Agreement, expressed or implied, is intended or shall be construed to confer upon any person, 
firm or corporation, other than the Town and the Noteholder, any right, remedy or claim, legal 
or equitable, under or by reason of this Agreement or any provision hereof, this Agreement and 
all its provisions being intended to be and being for the sole and exclusive benefit of the Town 
and the Noteholder.

Section 6.08. Severability.  In case any one or more of the provisions of this 
Agreement, any amendment or supplement hereto or of the Note shall for any reason be held to 
be illegal or invalid, such illegality or invalidity shall not affect any other provision of this 
Agreement, any amendment or supplement hereto or the Note, but this Agreement, any 
amendment or supplement hereto and the Note shall be construed and enforced at the time as if 
such illegal or invalid provisions had not been contained therein, nor shall such illegality or 
invalidity or any application thereof affect any legal and valid application thereof from time to 
time.  In case any covenant, stipulation, obligation or agreement contained in the Note or in this 
Agreement shall for any reason be held to be in violation of law, then such covenant, 
stipulation, obligation, or agreement shall be deemed to be the covenant, stipulation, obligation 
or agreement of the Town to the full extent from time to time permitted by law.
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Section 6.09. Business Days.  In any case where the date of maturity of interest on or 
principal of the Note or the date fixed for prepayment of the Note shall not be a Business Day, 
then payment of such interest or principal shall be made on the next succeeding Business Day 
with the same force and effect as if paid on the date of maturity or the date fixed for 
prepayment, but interest on any such principal amount shall accrue through the date payment 
is received.

Section 6.10. Counterparts.  This Agreement may be executed in any number of 
counterparts, each of which when so executed and delivered, shall be an original; but such 
counterparts shall together constitute but one and the same Agreement, and, in making proof of 
this Agreement, it shall not be necessary to produce or account for more than one such 
counterpart.

Section 6.11. Applicable Law.  This Agreement shall be governed exclusively by and 
construed in accordance with the applicable laws of the State of Florida.

Section 6.12. No Personal Liability.  Notwithstanding anything to the contrary 
contained herein or in the Note, or in any other instrument or document executed by or on 
behalf of the Town in connection herewith, no stipulation, covenant, agreement or obligation of 
any present or future member of the Town Council, officer, employee or agent of the Town, 
officer, employee or agent of a successor to the Town, in any such person's individual capacity, 
and no such person, in his or her individual capacity, shall be liable personally for any breach or 
non-observance of or for any failure to perform, fulfill or comply with any such stipulations, 
covenants, agreements or obligations, nor shall any recourse be had for the payment of the 
principal of or interest on the Note or for any claim based thereon or on any such stipulation, 
covenant, agreement or obligation, against any such person, in his or her individual capacity, 
either directly or through the Town or any successor to the Town, under any rule or law or 
equity, statute or constitution or by the enforcement of any assessment or penalty or otherwise 
and all such liability of any such person, in his or her individual capacity, is hereby expressly 
waived and released.

Section 6.13. Incorporation by Reference.  All of the terms and obligations of the Note 
Resolution and the Exhibit hereto are hereby incorporated herein by reference as if all of the 
foregoing were fully set forth in this Agreement.  All recitals appearing at the beginning of this 
Agreement are hereby incorporated herein by reference.

[Remainder of page intentionally left blank – Signatures follow]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed as of the date first set forth herein.

(SEAL)

TOWN OF FORT MYERS BEACH, 
FLORIDA

By:  
Raymond P. Murphy, Mayor

ATTEST:

By:  
Michelle D. Mayher, Town Clerk

        

 

APPROVED AS TO FORM AND
LEGAL

:
____________________________________________
John R. Herin, Jr., Town Attorney 

FIRST FLORIDA INTEGRITY BANK

By:  
Name:  Michael J. Kozak
Title:  Senior Vice President
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EXHIBIT A

FORM OF NOTE

TOWN OF FORT MYERS BEACH, FLORIDA
CAPITAL IMPROVEMENT REVENUE NOTE,

SERIES 2020

Principal Sum Interest Rate Maturity Date Date of Issuance

$10,000,000
The “Note Rate” as 

defined herein. November 1, 2040 November 4, 2020

The TOWN OF FORT MYERS BEACH, FLORIDA (the “Town”), for value received, 
hereby promises to pay to the order of FIRST FLORIDA INTEGRITY BANK, a Florida 
banking corporation, or its registered assigns (the “Holder”), at 3560 Kraft Road, Naples, 
Florida  34105, or at such other place as the Holder may from time to time designate in writing, 
solely from the Public Service Tax Revenues, and if ever insufficient to pay Debt Service on this 
Note, from the Communication Service Tax Revenues, each as defined in and in the manner and 
to the extent described in that certain Loan Agreement by and between the Holder and the 
Town, dated November 4, 2020 (the “Agreement”), the Principal Sum stated above loaned to 
the Town by the Holder pursuant to the Agreement, together with interest thereon at the Note 
Rate as hereinafter provided until the Maturity Date or the date the principal amount of this 
Note is paid in the manner hereinafter set forth in any coin or currency of the United States of 
America which, at the time of payment, is legal tender for the payment of public and private 
debts, which payments shall be made to the Holder hereof by bank wire or bank transfer as 
such Holder may specify in writing to the Town or otherwise as the Town and the Holder may 
agree.

All capitalized terms not otherwise defined herein shall have the meanings ascribed to 
such terms in the Agreement.

This Note shall bear interest per annum at the Note Rate, as defined below, calculated 
on the basis of a 365/360 day year, that is by applying the ratio of the interest rate over a year of 
360 days, multiplied by the outstanding principal balance multiplied by the actual number of 
days the principal balance is outstandingThe “Note Rate” shall mean the rate of interest to be 
borne by this Note, which shall be for the period from the Date of Issuance of this Note through 
November 1, 2030, at an interest rate equal to 3.15% per annum, and as described in Section 
3.02(e) of the Agreement, so long as no Event of Default has occurred and is continuing, on 
November 2, 2030 the interest rate on the Note shall be adjusted to a fixed rate based on the 
prevailing ten-year treasury rate plus 255 basis points, subject to the fees as described therein.
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Interest Rate on this Note is subject to adjustment as provided herein and in the 
Agreement.  The Holder shall provide to the Town such documentation to evidence any 
adjustment to the Note Rate and the calculations made in connection therewith.  All calculations 
and determinations by the Holder of the amounts payable pursuant to the following Interest 
Rate adjustment provisions or of any element thereof, if made in accordance with its then 
standard procedures for so calculating or determining such amounts, shall be conclusive absent 
manifest arithmetic error.

In the event a Determination of Taxability shall have occurred, the Interest Rate shall be 
increased to the Taxable Rate, effective retroactively to the date on which the interest payable on 
this Note is includable for federal income tax purposes in the gross income of the Holder hereof.  
In addition, the Holder of this Note or any former Holders of this Note, as appropriate, shall be 
paid an amount equal to any additions to tax, interest and penalties, and any arrears in interest 
that are required to be paid to the United States of America by the Holder or former Holders of 
this Note as a result of such Determination of Taxability.  All such additional interest, additions 
to tax, penalties and interest shall be paid by the Town within sixty (60) days following the 
Determination of Taxability and demand by the Holder.  “Determination of Taxability” shall 
mean, with respect to this Note, (i) the issuance by the Internal Revenue Service of a statutory 
notice of deficiency or other written notification which holds in effect that the interest payable 
on this Note is includable for federal income tax purposes in the gross income of the Holder 
hereof, or (ii) a determination by a court of competent jurisdiction that the interest payable on 
this Note is includable for federal income tax purposes in the gross income of the Holder hereof, 
which determination either is final and non-appealable or is not appealed within the requisite 
time period for appeal, or (iii) the admission in writing by the Town to the effect that interest on 
this Note is includable for federal income tax purposes in the gross income of the Holder hereof.  

“Taxable Rate” shall mean a rate equal to the interest rate which after the Determination 
of Taxability will result in the same after-tax yield to the Holder of this Note as before said 
Determination of Taxability. 

In the alternative, in the event that interest on this Note during any period becomes 
partially taxable as a result of a Determination of Taxability applicable to less than all of this 
Note, then the Interest Rate on this Note shall be increased during such period by an amount 
equal to: (A-B) x C where:

(A) “A” equals the Taxable Rate (expressed as a percentage);

(B) “B” equals the Interest Rate on this Note (expressed as a percentage); and

(C) “C” equals the portion of this Note the interest on which has become 
taxable as the result of such tax change (expressed as a decimal).

In addition, the Holder of this Note or any former Holders of this Note, as appropriate, 
shall be paid an amount equal to any additions to tax, interest and penalties, and any arrears in 
interest that are required to be paid to the United States by the Holder or former Holders of this 
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Note as a result of such Determination of Taxability.  All such additional interest, additions to 
tax, penalties and interest shall be paid by the Town within sixty (60) days following the 
Determination of Taxability and demand by the Holder.

Proceeds from the sale of the Note may be drawn down by the Town as needed during 
the initial thirty-six (36) months of the Loan as provided in the Agreement.  Interest on this Note 
shall be paid monthly on the first day of each month, commencing December 1, 2020 until this 
Note is paid in full. Principal on this Note shall be paid in accordance with the amortization 
schedule as set forth on Schedule I attached hereto and made a part hereof, subject to 
prepayment by the Town prior to the Note's maturity as provided below and in subsections  
3.02(d) and (e) of the Agreement.

The Town may prepay this Note in whole or in part on any date at a redemption price 
equal to the principal amount to be prepaid, plus accrued interest thereon to the redemption 
date, without premium or prepayment penalty.  

This Note shall be subject to mandatory prepayment by the City on November 1, 2030 
(the “Redemption Date”) if there has occurred or is continuing any Event of Default under the 
Agreement or this Note.  The Holder will notify the City of its intent to call this Note due and 
payable along with the total amount of principal and interest to be paid within 30 days prior to 
November 1, 2030.

All payments made by the Town hereon shall apply first to accrued interest, then to 
other charges due the Holder, and the balance thereof shall apply to the principal amount then 
due on this Note.

This Note is authorized to be issued in the outstanding aggregate principal amount 
equal to the Principal Sum under the authority of and in full compliance with the provisions of 
the Constitution and the laws of the State of Florida, Chapter 166, Florida Statutes, as amended, 
the Town Charter of the Town, Chapters 24 and 26 of the Town Code, Resolution 20-32 adopted 
by the Town Council on August 17, 2020, and other applicable provisions of law and Resolution 
No. [____] adopted by the Town Council of the Town on November 2, 2020 (the “Note 
Resolution”), and is subject to all terms and conditions of said Note Resolution and the 
Agreement.  

Notwithstanding any provision in this Note to the contrary, in no event shall the Note 
bear interest in excess of the Maximum Rate, as defined in the Agreement.  In the event the 
Interest Rate exceeds the Maximum Rate, the Note shall continue to bear interest at the 
Maximum Rate regardless of the reduction of the Interest Rate to a rate less than the Maximum 
Rate until such time as interest shall accrue on this Note in an amount (the “Excess Interest”) 
that would have accrued thereon had the Interest Rate not been limited by the Maximum Rate.  
Upon the Maturity Date, in consideration for the limitation of the Interest Rate otherwise 
payable on this Note, the Town shall pay to the Holder of the Note a fee equal to the amount of 
the unpaid amount of all unpaid deferred Excess Interest. 
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THIS NOTE, WHEN DELIVERED BY THE CITY PURSUANT TO THE TERMS OF THE 
AGREEMENT AND THE NOTE RESOLUTION, SHALL NOT BE OR CONSTITUTE AN 
INDEBTEDNESS OF THE CITY OR THE STATE OF FLORIDA (THE “STATE”), WITHIN THE 
MEANING OF ANY CONSTITUTIONAL, STATUTORY OR OTHER LIMITATIONS OF 
INDEBTEDNESS, BUT SHALL BE PAYABLE SOLELY FROM THE PLEDGED REVENUES AS 
PROVIDED IN THE AGREEMENT.  THE HOLDER SHALL NEVER HAVE THE RIGHT TO 
COMPEL THE EXERCISE OF THE AD VALOREM TAXING POWER OF THE CITY OR THE 
STATE, OR TAXATION IN ANY FORM OF ANY PROPERTY THEREIN TO PAY THIS NOTE 
OR THE INTEREST THEREON.

Payment of the principal of and interest on this Note and all other amounts payable 
hereunder and under the Agreement are secured by a first priority pledge of and lien upon the 
Public Service Tax Revenues, and if ever insufficient a pledge of the Town’s Communication 
Service Tax Revenues, in accordance with the terms of this Agreement.

Upon the occurrence of an Event of Default the principal of this Note may become or be 
declared due and payable before the Maturity Date in the manner, with the effect and subject to 
the conditions set forth in the Agreement.  The Holder shall also have such other remedies as 
described in the Agreement.

The Town hereby waives presentment, demand, protest and notice of dishonor.  This 
Note is governed and controlled by the Note Resolution and the Agreement and reference is 
hereby made thereto regarding interest rate adjustments, acceleration, and other matters.

This Note is transferrable in accordance with the terms of the Agreement only on the 
registration books of the Town.  The Town may treat the registered owner hereof as the 
absolute owner hereof for all purposes, whether or not this Note shall be overdue, and shall not 
be affected by any Notice to the contrary.

It is hereby certified and recited that all acts, conditions and things required to exist, to 
happen and be performed precedent to and in the issuance of this Note, exist, have happened 
and have been performed, in regular and due form and time as required by the laws of and 
Constitution of the State of Florida and the Charter and Ordinances of the Town, applicable 
thereto, and that the issuance of this Note does not violate any constitution or statutory or other 
legal limitations or provisions.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Town has caused this Note to be signed by the Mayor, 
and the seal of the Town to be affixed hereto or imprinted or reproduced hereon, and attested 
by the Town Clerk of the Town and this Note to be dated the Date of Issuance set forth above.

TOWN OF FORT MYERS BEACH, 
FLORIDA

(SEAL)

By:
Raymond P. Murphy, Mayor

ATTEST:

By:
     Michelle D. Mayher, Town Clerk

APPROVED AS TO FORM AND CORRECTNESS:

By:
John R. Herin, Jr, Town Attorney
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ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns and transfers unto 
_______________________________________________ (please print or typewrite name, address 
and tax identification number of assignee) ____________________________________________ the 
within Note and all rights thereunder, and hereby irrevocably constitutes and appoints 
____________________________________________ Attorney to transfer the within Note on the 
books kept for registration thereof, with full power of substitution in the premises.

Name of Noteholder:

By:
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SCHEDULE I

Principal Amortization Schedule

Interest only shall be due and payable on the outstanding balance drawn down on the 
Loan on the first day of each month, commencing December 1, 2020 through December 1, 2023. 
Thereafter, principal and interest on this Note shall be payable in equal monthly installments of 
$48,445.70 each payable on the first day of each month through November 1, 2030. The interest 
rate and amortization schedule shall thereafter be adjusted, or the Loan paid in full as provided 
in the Agreement and this Note.
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